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Friday,  2  April  1948 


INTERNATIONAL  MILITARY  TRIBUNAL 
FOR  THE'  FAR  EAST 
Court  House  of  the  Tribunal 
V/ar  Ministry  Building 
Tokyo,  Japan 


The  Tribunal  met,  pursuant  to  adjournment 


at  0930. 

Appearances: 

For  the  Tribunal,  all  Members  sitting,  with 
the  exception  of:  HONORABLE  JUSTICE  JU-AO  Iffil ,  Member 
from  the  Republic  of  China  and  HONORABLE  JUSTICE  HENRI 
BERNARD,  Member  fro r  the  Republic  of  France,  not  sitting 
from  1?00  to  1600. 

same  as  before. 


For  the  F rosecution  Section, 

For  the  Defense  Section,  same  as  before 


(English  to  Japanese  and  Japanese 
to  English  interpretation  was  made  by  the 
Language  Section,  IMTFE.) 


V 


1 


Friday,  2  April  1946 


The  Tribunal  wet,  pursuant  to  adjournment, 

at  0930. 

Appearances: 

For  the  Tribunal,  all  Members  sitting,  with 
the  exception  of:  HONORABLE  JUSTICE  JU-AO  MEI,  Member 
from  the  Republic  of  China  and  HONORABLE  JUSTICE  HENRI 
BERNARD,  Member  from  the  Republic  of  France,  not  sitting 
from  1500  to  1600. 

For  the  F rosecution  Section,  same  as  before. 
For  the  Defense  Section,  same  as  before. 


(English  to  Japanese  and  Japanese 
to  English  interpretation  was  made  by  the 
Language  Section,  IMTFE.) 


•  <? 


INTERNATIONAL  MILITARY  TRIBUNAL 
FOR  THE' FAR  EAST 
Court  House  of  the  Tribunal 
War  Ministry  Building 
Tokyo,  Japan 


46,403 


-  ■ 


thp  following 


. 


46,410 


1,  Gorman- Japanese*  collaboration,  military. 

2,  Preparation  o*1  the  United  states  for  the 
Paciric  "tar. 

■}.  Jananese-..merican  ’Var  no  surprise. 

At  that  time  the  witness  was  in  Nanking,  China, 
on  a  special  mission.  Bv  order  of  this  Tribunal  Number 
500,  permission  was  granted  to  interrogate  the  witness 
and  facilities  were  to  be  node  available  for  this 
purpose,  application  was  made  for  travel  orders  but 
before  the  arrangements  could  be  made  for  the  trip  to 
China  the  affiant  was  elevated  to  the  post  of  Secretary 
of  »ctate.  After  that  it  was  impossible  to  arrange  for 
a  personal  interview. 

Written  interrogatories  were  submitted  in 
hrrtember  1Q47,  through  military  and  diplomatic 
channels.  Due  to  t^e  pressure  of  other  matters,  the 
cuestions  were  not  answered  until  Uarch  10,  1948.  The 
affidavit  was  received  in  ToV-vo,  Japan  on  ‘.arch  29,  1948 
bv  counsel  for  vhe  defense. 

A  copy  of  the  affidavit  is  attached  to  this 
application.  Its  content  bears  heavilv  upon  the  import¬ 
ant  issues  in  this  case  and  answers  specifically  the 
matters  raised  in  the  original  application.  he  documen 
establishes  with  overwhelming  weight  from  the  highest 
source  the  evidence  of  the  defense  upon  the  issues 


jinvolved  In  Count  o f  ’’hi  Indictment  on  the  Question 
bf  lack  of  collaboration  between  Japan,  Germany  and  Italy 

i 

The  document  refutes  cloarlv  and  convincingly  the  charge 
made  bv  the  prosecution  that  the  throe  nations  collabor- 

world.  It  shows  th 


a ted  to  dominate  th 
lack  of  cooperation 

It  is  in  the  interests  of  Justice  that  this 
historic  docuront  prepared  for  this  trial,  be  admitted 
as  r-srt  of  the  record  o'*  theSn  proceedings  and  be  con¬ 
sidered  as  part  o°  the  defense  evidence.  It  is  only 
fate  and  the  pressure  of  the  present  world  “vents 


there  was  a 


which  make  this  application  necessary  at  this  tine. 
Notice  was  eiv^n  t0  the  mribunal  on  the  3rd  day  of 
February,  at  page  38,730  of  the  transcript,  that  the 
affidavit  was  being  prepared  and  would  be  received,  it 
was  thought,  before  the  close  of  the  evidence  in  this 


We  submit  that  this  tribunal  in  its  discretion 
has  full  control  over  the  record  in  this  case  and  has 
the  right  to  accept  evidence  at  any  stage  in  the  proceed 
ines.  Circumstances  over  which  we  had  no  control  pre¬ 
vented  this  document  fror  arriving  before  this  time* 

Out  of  rosrect  for  the  statesmanship  of  the 
author  of  the  affidavit  a^d  in  recognition  of  his 


wisdom  and  appreciation  for  his  responsibility  in  taking 
his  valuable  time  to  execute  an  instrument  of  high 
probative  value,  and  on  account  of  the  grave  importance 
of  the  material  covered  in  the  affidavit,  surely  wo  can 
pause  long  enough  to  incorporate  this  useful  document 
as  an  exhibit  in  this  cause. 

For  t^esp  reasons,  it  is  respectfully  urged 
that  the  record  in  this  cause  be  held  open  for  the 
purpose  of  accepting  the  affidavit  of  George  C.  Marshall 
as  an  exhibit  in  behalf  of  this  accused. 

THE  FREFIDEN7:  You  night  ask  ns  to  reopen 
the  defense  cas^  in  order  to  enable  you  to  tender  that 


evidence.  That  is  as  much  as  vou  can  do,  Ur.  Cunning¬ 
ham.  No  matter  how  groat  General  Marshall  may  be,  and 
no  doubt  is,  that  dees  not  Justify  us  in  incorporating 
in  the  record  an  affidavit  o^  his.  We  would  not  do 
it  with  an  affidavit  of  Mr.  Churchill's  or  any  other 
statesman.  Your  application  to  have  this  affidavit 
incorporated  in  the  record  must  be  refused,  but  if  vou 
would  like  to  ask  us  to  reopen  the  case  to  allow  you  to 
tender  this  further  evidence,  then  we  shall  have  to 
consider  your  application.  Until  judgment  we  have  com¬ 
plete  control  over  our  own  proceedings. 

I  understand  that  there  is  alrradv  in  evidence 
or  there  was  offered  in  evidence  a  similar  statement  by 


rneral  narsnn-*.** 

•b3t  we  could  not  allow  even  General  Marshall  to  take 
,vrr  our  functions  and  decide  Issues  which  are  for  us 
t  dpcide  However,  this  affidavit  may  contain  material 
vhich  is  relevant  and  material,—  I  don't  know,  I  have 
-ict  m.d  it.  If  it  simply  gives  General  Marshall's 

arinion,  it  must  be  reacted. 

I’Ll.  CUHPIMGHaK*  I  shall  answer  to  both  matters, 

vour  Honor.  You  have  expressed  nv  desire  nuch  nore 
clparlv  thnn  I  have  been  able  to  express  it,  but  I  wish 
tbnt  the  record  o'  this  case  be  reopened  for  the  purpose 
of  accepting  the  at'idnvit  of  General  Marshall  ~  that 
is  ny  first  purpose.  Now  it  is  suggested  from  the  table 
that  the  case  of  the  defense  be  reopened  for  the  purpose 

of  accepting  this  document. 

THE  PHEMDETTs  "'ell,  we  must  hear  the  prosecu¬ 


tion  first. 

HR.  CUNNINGHAM*  "hat  Is  the  first  point.  Now, 
on  your  second  point,  I  subscribe  heartily  with  what  y 
said  concerning  the  evidence  which  was  lntroduc 
comment  of  the  President  at  that  ti~in  was, 
it:  ""'ell,  are  we  to  accept  the  opinion  of  even 

Marshall  on  such  a  matter?"  —  that  I*5’  SU^S 

THE  PRESIDENT:  Personally,  I  would  nccep  - 


there  is  no  necessity,  a  in  anticipatmi 

the  objections  of  the  prosecution.  I  should  lik< 
to  answer  their  objections  as  to  the  contents  of 
ent  when  they  have  proposed  the  sane  to 
I  don't  know  whether  the  Tribunal 


the  docun 
the  Tribunal. 

will  consider  both  questions,  the  reopening  and  the 
admission  of  the  document,  at  the  sane  tine  or 
whether  they  will  take  the  objections  to  the  re¬ 
opening  first  and  then  the  argument  upon  the  admis¬ 

sion  of  the-  document. 

THE  PRESIDENT:  Well,  it  is  desirable  that 
we  should  deal  with  tin  whole  matter  at  once,  un¬ 
doubtedly.  I  see  no  reason  for  dividing  it,  but 

ny  colleagues  nay  take  a  different  view.  My  opinion 

is  that  v/e  should  deal  with  it  at  the  sane  tine, 
deal  with  both  natters  together. 

UR.  CUNNINGHAM:  In  that  event,  I  offer 


the  document  as  an  exhibit, 

THE  PRESIDENT:  Hr.  Tavenner. 

MR.  TAVENNER:  If  the  Tribunal  please,  in 
closing  the  defense  case  for  OSH IMA ,  counsel  said 
in  substance,  page  38,729-30:  There  are  other 
Japanese  documents  and  witnesses  not  ready  for 
presentation  at  this  time,  and  I  want  to  retain  the 
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privilege  of  presenting  this  evidence  if  the  evidence 
of  the  other  accused  goes  long  enough  to  permit  the 
receipt  and  processing  of  these  documents. 

The  President  replied:  "Do  not  conclude 
from  our  silence  that  v/e  are  conceding  anything  to 
you.  Already  we  can  truthfully  say  that  no  Court 
has  ever  heard  a  defense  none  fully. 

The  defense  desires  now,  in  the  last  days 
of  argument,  to  reopen  the  case  for  introduction  of 
evidence  which,  if  admissible  at  all,  should  have 
been  tendered  in  the  general  phase.  The  strict 
rules  relating  to  the  receipt  of  after-discovered 
evidence  are  well  recognized,  but  this  evidence 

does  not  reach  that  dignity. 

An  examination  of  the  document  will  dis¬ 
close  two  things:  first,  the  questions  posed  call 
for  speculative  answers  and  opinion  evidence,  so 
much  so,  in  fact,  that  in  many  instances  the  affiant 
in  his  answer  states  that  the  matter  is  purely 
speculative.  And,  second,  the  material,  not  objection 
able  on  the  ground  mentioned,  is  purely  cumulative. 

It  is  respectfully  submitted  that  if  this  evidence 
in  the  exercise  of  due  diligence  had  been  discovered 
after  the  close  of  the  case,  it  still  would  not  be 
|  admissible  under  the  after-disclosed  evidence  .xulgj — 


disclose  that  it  is  xur  Furu  oaK.en  irorn 

ritfensc  document  No.  1674,  General  Marshall's  Re¬ 
port,  an  excerpt  from  which  was  introduced  In  c-vi 

1947,  transcript  24,754.  The 
I  referred  to  is  General 


donee  on  19  June, 
defense  document  No 
marshall's  Report  from  which  an  excerpt  was  taken 
and  which  he  so  frequently  cites  in  the  course  of 
this  document.  Only  a  short  excerpt  was  admitted 
in  evidence  or  tendered  in  evidence-  from  that  docu¬ 
ment  in  June.  In  other  parts  of  the  record  there 
are  oth  r  excerpts  from  the  same  document.  This  is 
now  an  attempt  to  enlarge  upon  those  excerpts  which 
were  introduced  in  an  early  phase  of  the  case,  a 
document  which  has  been  in  the  hands  of  defense 
counsel  from  the  early  days  of  this  trial. 

THE  PRESIDENT :  Yes,  Mr.  Cunningham. 

in.  CUNNINGHAM:  In  answer  to  the  first 
suggestion  of  Mr.  Tavennor,  that  we  closed  our 
evidence,  I  night  sr.y  that  at  page  38 » 730,  your 
Honor  will  recall,  I  announced  to  the  Tribunal  that 
"nine  months  ago  I  submitted  interrogatories  to 
General  Marshall,  They  are  nov;  in  the  process  of 
preparation. " 

THE  PRESIDENT:  That  excerpt  was  not  ob- 


'^oHby  the  prosecution 


jected 

y;ell,  now  I  raise  the  question  of  whether 
we  should  take  even  General  Marshall's  opinion. 

V.’hat  you  arc  proposing  to  tender  now  doesn't  go 
beyond  the  excerpt  in  substance,  does  it? 

kR.  CUNNINGHAM:  Yes,  your  Honor.  Y/hat  I 
an  offering  now  answers  specifically  the  questions 
which  v/e  propounded  to  Ge-neral  Marshall,  and  in  his 
excerpt  he  only  gave  a  conclusion  based  upon  the 
observations  which  he  makes  here,  and  they  are  the 
observations  which  we  consider  quite  naterial  and 
relevant. 


— 7 - THE  PhESIuENT :  The  affidavit  contains  the 

reasons  for  the  material  on  which  he  based  his  opinim. 

Is  that  what  you  are  saying? 

Mh.  CUNNINGHAM i  That  is  right,  your  Honor,. 

and  I  took  my  cue  from  v/hat  yeur  Honor  said  at  the 
time.  V/e  do  net  want  the  opinion,  we  want  the  frets, 
and  I  asked  General  Marshall  for  the  facts  and  I  be¬ 
lieve  he  has  given  me  the  facts# 

THE  PhESIDENT:  The  prosecution  net  having 
objected  tc  the  tender  of  General  Marshall's  opinion 
may,  on  reconsideration,  see  fit  to  allow  the  facts 
stated  by  Generr 1  Marshall  as  the  ground  of  his  opinion 
to  be  admitted. 

tSK.  T*iVEKNER :  If  it  please  the  Tribunal,  I 
think  there  is  a  distinction  between  facts  as  grounds 

for  an  opinion  ai.d  his  reasons. 

THE  PRESIDENT:  Doesn't  he  say  in  effect  — 

I  have  just  glanced  at  the  affidavit  —  "These  are  the 
grounds"  "These  are  the  facts"  "These  are  the  reasons 
why  I  form  that  opinion,"  and  he  states  them  very  fully 
m.  TaVEWtiEh :  He  states  cc  nsiderations  that 

Vi  n  V,  ~  ,1 _ _ 4.  /i«11  fOCtS#  ThO  first 


General  Marshall  wouldn't  act 
to  may  have  to  act  on 


THE  PHESIDENT 


on  anything  but  facts 


sometimes,  but  sur«iy  net  in  that  not  ter. 
Ti.VENNEHs  The  very  first  consideration 
on  v/hich  he  sold  ho  didn't  know  the  answer 


to. 

THE  Pi.ESI&ENT*  Yioll,  hr.  could  net  have  noted 
on  that  one.  I  nra  speaking  of  facts  or  grounds  on 
v/hich  he  did  act.  I  didn't  s:y  you  should  admit  the 

whole  affidavit. 

Of  cour sc,  the  weaker  the  grounds  are  that 
General  Marshall  may  have  had  the  stronger  should  be 
the  reason  for  the  prosecution  raising  no  objection. 

HU.  IWEiiNEU:  If  your  Honor  please,  the  chief 
objection  that  I  esserted  is  to  the  reopening  of  this 
case  in  the  closing  days  of  argument  regarding  a  matter 
which  to  the  greatest  extent  was  in  the  hanc  s  of  c-ef‘~n~ 

counsel  from  early  in  June. 

THE  PHESIuENT :  That  is  a  Vv.ry  strict  if  not  a 

technical  view,  lx,  Tcvanner .  I  emphasize,  you  allov/ec 

General  Marshall's  opinion  to  be  ton  erec  by  tho 

fense.  Nov;  they  give  us,  or  purport  to  givo  u., 

grounds  for  General  Marshall’s  opinion.  Why  shou 

we  have  then  without  any  further  argument?  You 

contest  that  that  is  General  Marshall's  affidavit, 

fni  issue  in 

you  cannot  contest  that  it  is  on  n  mo-t 


11U.  Ti.VEiiNliiv :  The  answer  to  Question  1  is 
oniy  cno  pc  go  of  this  document.  The  rest  of  thrt  ma¬ 
terial  has  boon  in  defense  hands,  and  I  think  this  is 
not  the  right  time-,  at  the  conclusion  of  the  argument  - 
near  the  conclusion  —  to  f'o  into  matters  that  were  not 
presented  when  they  should  have  be^n  rrcsented. 

/.s  far  as  the  ansv/er  to  Question  1  is  con¬ 
cerned,  the  matter  to  v/hich  you  addressed  your  atten¬ 
tion,  that  could  very  well  have  been  introduced  in 
behalf  of  the  prosecution  in  explanation.  I  have  no 
quarrel  with  — 

TliE  PLES1DEKT >  Do  you  suggest  I  am  exerting 
pressure  on  you,  Fir.  Tcv^nner?  You  knew  that  I  would 
have  rejected  that  excerpt  end  General  iior shell’s  opin¬ 
ion  would  not  have  been  in  evidence  if  I  had.  my  way. 
But  you  allowed  it  in,  and  you  may  very  well  now  allow 
us  tc  know  the  reasons  for  his  opinion.  After  all  this 
isn’t  an  application  ns.de  to  us  after  we  retire  to 
consider  our  judgment  an  before  judgment,  it  is  an  ap- 
plication  made  in  the  course  of  the  hearing. 

Unless  you  wish  to  say  any  more,  I  eon  t  v..nt 
to  hear  any  more  either  from  you  or  Mr.  Cunningham.  ^ 
will  consider  the  matter. 

ill.  T..VEf  uF.h  i  -f  wn  c  in  the  midst  of  making  o 


As  I  was  stating,  I  have  no  quarrel  with 
tho  answer  to  Ho.  1  from  the  standpoint  of  an  explana¬ 
tion  of  the  reasons  for  his  statement  in  his  report. 
Those  reasons  we  re  not  given  in  his  report.  But  the 
other  matters  referred,  to  are  matters  which  could  have 
been  introduced  at  the  proper  time  in  the  general  phase 


of  the  defense  case. 

THE  PRESIDENT:  Do  I  understand  you  to  say 
the  reasons  that  General  Far shall  gives  in  his  affidavit 
for  his  opinion  do  not  appear  in  this  report  from  which 
the  excerpt  was  taken? 

ith .  Ti.VENHEh :  Ho,  sir,  I  do  not  think  that 
all  of  the  reasons  set  forth  in  his  answer  to  the  first 
question  appear  in  the  report,  although  I  have  no 
special  objection  to  hearing  his  reasons,  my  objection 
did  go  to  thu  entire  document. 

THE  PIES  IDEM’:  I  didn’t  suggest  you  agree  to 
anything  other  than  the  grounds  upon  which  he  based  his 
opinion. 

12\.  TaVENUEK:  I  have  understood  that,  end  I 
have  stated  I  have  no  quarrel  with  the  first  question 
particularly,  question  and  answer. 

THE  PRESIDENT:  Look  at  the  affidavit  and  tell 
us  whether  you.  agree  to  anv  of  it,  referring  to  para¬ 


graphs 


question  an?1  answer • 

THE  PIvESIEENT:  Hr.  Cunningham, 
in..  ClffiiiIwGHiii.il  I  don't  believe  that  I  have 
anything  further  to  sry,  your  Honor,  except  that  some 
cf  the  material  covered  in  the  answer  to  No.  1  is  in¬ 
filtrated  into  the  answer  to  2  end  4  and  question  No. 
all  relate  to  corroboration  of  the  answer  in  No.  1. 

THE*  PniiSIHEi'T;  We  have  to  decide  whether  we 
will  reopen  the  case.  Mr.  Tavenner  can't  do  that  for 
us.  But  he  can  ad:.iit  a  document  or  a  part  of  it.  V/e 
will  confer  on  that  natter. 

Go  on  v/ith  KIDO.  V/e  cm  confer  during  the 


recess  or  luncheon  adjournment. 


Hr.  Logan 


question  and  answer. 

THE  PIiESILEKT:  l.r.  Cunningham. 
iQi.  COiii'IwliHiil'i*  X  -on 1 1  bolieve  that  I  have 
anything  further  to  cry,  your  Honor,  except  that  some 
cf  the  material  covered,  in  the  answer  to  No.  1  is  in¬ 
filtrated  into  the  onsv/er  to  2  end  4  and  question  No. 
all  relate  to  corroboration  of  the  answer  in  No.  1. 

THE  PnESILEHT ;  We  have  to  decide  whether  v/e 
will  reopen  the  case.  Mr.  Tavenner  can't  do  that  for 
us.  But  he  can  adrait  a  document  or  a  part  of  it.  V/e 


will  confer  on  that  net tor 


Go  on  v/ith  KIDO.  V/e  ern  confer 


uring  the 


recess  or  luncheon  adjournment 
I!r.  Logan. 


««•  rnG  -tribunal  please,  with 

the  Tribunal's  rermission  I  desire  to  read  the 
summation  on  behalf  of  the  accused  KIDO,.Koichi 
1.  Th  avoid  aimless  wandering  in  the 
wilderness  of  complicated  and  detailed  factual  matter 
which  has  been  the  outgrowth  of  the  prosecution's 
case  against  the  accused  KIDO,  it  becomes  necessary 
to  analyze  the  charges  against  him  in  the  full  light 
of  reality  unencumbered  by  suen  interpretations 
on  irrelevant  issues  as  would  lead  to  our  inability 
t®  see  the-  forest  because  of  nearsighted  examination 
of  the  trees.  Composing  a  large  portion  of  the 
prosecution's  evidence  is  the  KIDO  Diary  itself, 
voluntarily  submitted  for  use  by  the  prosecution 
as  it  saw  fit.  Interpretation  upon  interpretation 
caused  by  the  wide  chasm  of  the  laneuege  barrier 
has  hampered  an  accurate  Dortrayal  of  the  events. 

2.  The  Charter  as  the  basic  document  setting 
forth  the  offenses  for  which  the  accused  is  to  be 
fried  can  well  be  divided  into  two  distinct  divisions, 
the  first  being  Crimes  /gainst  Peace  and  the  second 
Conventional  V.'ar  Crimes  and  Crimes  Against  Humanity. 

It  perhaps  would  have  been  less  complicated  had  this 
Indictment  followed  the  Nuernberg  pattern  narrowed 
to  four  counts  PnfU/r*.  i.u _  j  C' C  f  at  In  AH 


46,424 


.  LOGAN:  If  the  Tribunal  please,  with 
l's  permission  I  desire  to  read  the 
n  behalf  of  the  accused  KIDO, .Koichi. 

Th  avoid  aimless  wandering  in  the 
of  complicated  and  detailed  factual  matter 
the  out-growth  of  the  prosecution's 
the  accused  KIDO,  it  becomes  necessary 
the  charres  against  him  in  the  full  light 
unencumbered  by  suen  interpretations 


wilderness 
which  has  been 
case  against 
to  analyze 
of  reality 

on  irrelevant  issues  as  would  lead  to  our  inability 
to  see  the  forest  because  of  nearsighted  examination 
of  the  trees.  Composing  a  large  portion  of  the* 
prosecution's  evidence  is  the  KIDO  Diary  itself, 
voluntarily  submitted  for  use  by  the  prosecution 
as  it  saw  fit.  Interpretation  upon  interpretation 
caused  by  the  wide  chasm  of  the  laneurge  barrier 
has  hampered  an  accurate  portrayal  of  the  events. 

2.  The  Charter  as  the  basic  document  setting 
forth  the  offenses  for  which  the  accused  is  to  be 
tried  can  well  be  divided  into  two  distinct  divisions, 
the  first  being  Crimes  /gainst  Peace  and  the  second 
Conventional  War  Crimes  ana  Crimes  Against  Humanity. 

It  perhaps  would  have  been  less  complicated  had  this 
Indictment  followed  the  Nuernberg  pattern  narrowed 
to  four  counts  rather  than  its  present  55»  for  in  an 


ana  unnecessary 


,  — civ tiy  suoeeriuge 

• j.  ;  .  .  *.  - 

verbiage  we  are  faced  with  answering  the  simple 
question  of  whether  the  accused  is  responsible  for 

Although  at 


accomplishment  of  aggressive  war 


MR.  LOGAN:  If  t.ho  Tribunal  please,  with 
the  Tribunal’s  permission  I  desire  to  read  the 
summation  on  behalf  of  the  accused  KIDO, .Koichi. 

1.  Th  avoid  aimless  wandering  in  the 
wilderness  of  complicated  and  detailed  factual  matter 
which  has  been  the  outgrowth  of  the  prosecution's 
case  against  the  accused  KIDO,  it  becomes  necessary 
to  analyze  the  charpes  against  him  in  the  full  light 
of  reality  unencumbered  by  suen  interpretations 

on  irrelevant  issues  as  would  lead  to  our  inability 
to  see  the  forest  because  of  nearsighted  examination 
of  the  trees.  Composing  a  large  portion  of  the* 
prosecution's  evidence  is  the  KIDO  Diary  itself, 
voluntarily  submitted  for  use  by  the  prosecution 
as  it  saw  fit.  Interpretation,  upon  interpretation 
caused  by  the  wide  chasm  of  the  language  barrier 
has  hampered  an  accurate  portrayal  of  the  events. 

2.  The  Charter  as  the  basic  document  setting 
forth  the  offenses  for  which  the  accused  is  to  be 
tried  can  well  be  divided  into  two  distinct  divisions, 
the  first  being  Crimes  /gainst  Peace  and  the  second 
Conventional  War  Crimes  and  Crimes  Against  Humanity. 

It  perhaps  would  have  been  less  complicated  had  this 
Indictment  followed  the  Nuernberg  pattern  narrowed 

to  four  counts  rather  than  its  present  55»  for  in  an 


S' 


1 


analysis  of  the  case,  such  os  we  know  the  Tribunal 
desires,  it  becomes  almost  humanly  impossible  to 
touch  upon  the  Indictment  allegations  with  the 
fullness  they  deserve. 

3.  As  has  been  said  Crimes  Against  Peace 
consist  only  of  the  planning,  preparation,  initi¬ 
ation  and  waging  of  aggressive  war  or  a  conspiracy 
to  accomplish  the  some.  Conventional  Far  Crimes  and 
Crimes  Against  Humanity  are  such  as  are  contained  in 
the  laws  of  war  and  as  designated  in  the  Charter. 

re  cannot  subscribe  to  the  belief  that  the  Tribunal 
seriously  considers  the  accused  KIDO  must  answer  to 
this  latter  category  for  he  was  neither  a  soldier 
in  the  field  nor  a  formula  tor  of  policy  regarding 
these  matters.  It  is  the  former  division  --  Crimes 
Against  Peace  --  to  which  the  prosecution  has  sought 

to  attach  the  actions  of  KIDO. 

4.  Hovering  over  this  entire  proceeding  has 

been  the  closeness  of  the  accused  KIDO  to  the  Emperor 
of  Japan  and  the  accompanying  interest  which  such 
would  naturally  arouse.  Narrowing  down  to  a  brute 
frankness,  shearing  away  subterfuge  and  unnecessary 
verbiage  we  are  faced  with  answering  the  simple 
question  of  whether  the  accused  is  resDonsible  for 
the  affnnmi  i  cVimnn+  e-\  -p  fj «  <5  q  1  ve  war.  Althoug 


end  minor  post,  KIDO's  chief  attraction  to  the 
prosecution  has  been  his  activities  pertaining  to  the 
era  that  led  to  the  Pacific  hostilities. 

5.  In  his  capacity  as  Lord  Keeper  of  the 
Privy  Seal  the  question  must  be  answered  as  to  whether 
or  n't  he  had  any  power  and  whether  or  not  such  power 

I 

or  influence  as  he  might  have  possessed  was  used 
to  perpetrate  the  offense  of  aggressive  war  or  not. 
This  issue  simply  stated  is  difficult  of  study  and 
to  this  end  we  shall  seek  to  organize  our  presenta¬ 
tion  in  such  a  fashion  as  to  assist  the  Tribunal 
to  the  end  of  arriving  at  what  we  consider  an  ob¬ 
vious  verdict  of  innocence. 

A.  CRIMTS  AGAINST  PEACE. 

6.  To  attempt  a  point  by  point  answer  in 

comparable  sequence  to  the  prosecution  argument  would 

be  to  force  the  defense  to  adopt  a  procedure  not 

best  fitted  to  relate  the  evidence  as  we  view  it  but 

a  sincere  and  earnest  attempt  has  been  made  chron- 

% 

ologicslly  to  answer  in  its  entirety  each  and  every 
allegation  or  charge  and  the  citations  of  alleged 
evidence  in  support-  thereof  made  by  the  prosecution. 

A  comprehensive  pnri  rhrnnoloeical  account  of  KIDO  s 


testimony.  '  "***  ~ . . . KV 

’vhcn  obliged  to  answer  the  orosccution' s  summation, 

but  we  ask  the  Tribunal  to  refer  to  it  when  neces¬ 
sary  to  ascertain  the  true  frets.  The  task  of  answer¬ 
ing  the  prosecution's  summation  has  been  made  ex¬ 
tremely  difficult  because  with  the  facts  it  has 
intermingled  argument  and  its  own  interpretation 

of  the  frets. 

I.  BIOGRAPHICAL  MATTER. 

7.  Marquis  KIDO  was  born  on  July  18,  1889. 
His  grandfather,  Marquis  KIDO,  Takayoshi  was  one  of  ^ 
the  three  founders  of  the  new  government  of  Japan 
during  the  Meiji  Err.  KIDO's  grandfather  served  in 
various  ministries  in  the  cabinet  and  played 
prominent  role  in  the  drafting  of  the  Constitution 
which  established  the  Diet.  His  fathr,  Marquis 
KIPO,  Takamasa  was  Grand  Chamberlain  to  Emperor  ^ 
Mciji's  son  who  subsequently  became  Emperor  TAIS 
Thus  in  his  home  environment  KIDO  was  imbued  w 

cniru  of  *Vw-»  new  .Tnnan  and  the  promising  futu 


august  30,  1917  he  succctata  zo  ms  iotner's  title 

of  Marquis  and  simultaneously  become  a  member  of 

the  House  of  Peers.  After  graduating  from  college 

he  joined  the  government  service  in  the  Ministry 

of  /griculturc  and  Commerce  where  he  served  until 

193O  r.s  an  administrative  official, 

9.  In  1930  and  upon  the  recommendation  of 

Prince  SAI01JJI,  Prince  KONOYE,  Baron  HARADA, 

4 

v^.rount  OKAEE  ond  others  he  was  appointed  Chief 


of  confusion  that  has 


KirO  in  this  or. so 


X 
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which  it  predicated  so  much  of  its  evidence  end  used 

as  evidence  itself?  V?as  it  stolen  from  KIDO?  '*'as  it 

forced  from  him  by  confiscation?  Was  he  threatened 

or  bribed  into  surrendering  it  to  the  Allied  Powers? 

The  answer  .is  emphatically  Noi  KIDO  was  advised  on 

8 

6.  1945,  that  he  was  to  be  arrested.  He 


hensive 


the  evidence? 


c+rt-ra^^Co  CsCjCO 


express  a  desire  «»***w«  u«unw  a  nus  uctuaiiy 

comprehend  the  workings  of  a  state  that  led  to  a 
disastrous,  result?  Was  it  the  act  of  a  guilty  con¬ 
science  or  of  a  man  ashamed  of  thu  part  he  had  played 
in  his  nation’s  future  or  v/rs  it  rather  an  attempt  on 
the  Dart  of  a  silent  historian  to  educate  the  minds 
of  those  nations  whose  misunderstanding  of  Japan  and 
its  development  led  to  direful  results? 

13,  KIDO’s  Diary,  which  the  prosecution 

admits  was  written  with  no  ulterior  motive  in  mind 

12  • 

and  should  not  be  doubted,  like  any  other  diary, 

requires  explanations.  A  diary  is  not  kept  for 

publicity  purposes.  It  is  common  knowledge  that  a 

diary  is  kept  for  one’s  own  information  or  use,  and 

none  but  the  author  can  explain  the  meaning  of  the 

entries.  The  Tribunal  should  not  hesitate  to  accept 

KIDO's  explanations  of  his  diary  entries  where  it  was 

necessary  for  him  to  do  so  because  as  KIDO  said,  Pres 

sure  of  time  prevented  me  at  times  from  recording  some 

Jo  • 

of  the  events  and  of  recording  others  fully* 
would  be  a  remarkable  event  if  a  person  kept  a  diary 
so  complete  that  it  needed  no  explication. 

12.  Par.  JJ-7,  T.  410%. 

13.  Aff.  par.  2,  T.  30717. 
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^  ^  point  to  nc  conbi^iv^u  *****  auu 

tntion  with  a  western  mind  of  the  English  trans¬ 
lation  of  KID0*s  Diary.  It  is  submitted  that  a 

explanation  (such  as  KIDO’s)  of  the  Japanese 
-nd  a  translation  of  the  explanation  into 
more  reliable.  KIDO  knows  what  he  wrote, 
clear  conscience  with  nothing  to  hide  or 

revelation  and 

,  and  his  explanations  should  be 
written  at  a  time  when  he 
but  the  truth. 


Japanese 
original 
English  is 
He  had  a 

fear  as  demonstrated  by  the  voluntary 
delivery  of  the  diary 
accepted.  The  diary  was 
had  no  reason  to  record  anything 

15.  After  reception  ofthc  KIDO  Diary  the 

prosecution  was  faced  with  the  tremendous  task  of 

translating  into  English  or  into  the  language  of  the 

Allied  nations  the  Japanese  writing  so  as  to  convey 

an  identical  or  similar  thought  concept  scattered 

through  the  record,  from  the  introduction  of  the  first 

diary  entry  to  the  close  of  this  proceeding  j 

evidence  that  this  was  not  done.  As  we  said  ea 

the  trial,  the  translation  from  Japanese  to  Eng 

at  best  a  rough  paraphrasing.  Therefore,  in 

of  doubt  certainly  the  issues  should  be  resolv 

favor  of  the  accused.  No  diary  entries  conflic 
. . .  ^««Gnoiition  claims  some 


I 


t  point  to  bo  consiaorcu  jls  wu*  uiiuj.yb.L&  unu  aiiuo*- 

pretction  with  a  western  mind  of  the  English  trans¬ 
lation  of  KIDO* s  Diary.  It  is  subnitted  that  a 
Jcpnnoso  explanation  (such  as  KIDO's)  of  the  Japanese 
original  and  a  translation  of  the  explanation  into 
English  is  more  reliable.  KIDO  knows  what  ho  wrote. 

He  had  a  clear  conscience  with  nothing  to  hide  or 
fear  as  demonstrated  by  the  voluntary  revelation  and 
delivery  of  the  diary,  and  his  explanations  should  be 
accepted.  The  diary  was  written  at  a  time  when  he 
had  no  reason  to  record  anything  but  the  truth. 

15.  After  reception  ofthc  KIDO  Diary  the 

prosecution  was  faced  with  the  tremendous  task  of 

translating  into  English  or  into  the  language  of  the 

Allied  nations  the  Japanese  writing  so  as  to  convey 

an  Identical  or  similar  thought  concept  scattered 

through  the  record,  from  the  introduction  of  the 

diary  entry  to  the  close  of  this  procccd_ng, 

evidence  that  this  was  not  done.  As  wo  said 

the  trial,  the  translation  from  Japanese  to  Eng 

at  bust  a  rough  paraphrasing.  Therefore >  in  th 

of  doubt  certainly  the  issues  should  be  rosol 

favor  of  the  accused.  No  diary  entries  confl 
. .  ...  .  ^.wsortniition  claims  some 


* 


submitted  to  tnis 

corrections  nad«  at 
in  subsequent  pngcs 

have  not  been 
tho  diary,  scanned  or 

by  the  prosecution, 
three  translations  were 
one  which  was  offeree!  was  very 
Tribunal  observed,  "KIDO's  ! 

In ted  in  the  first  instance, 

16.  Only  by  reading 
a  true  picture  bo  portrayec 
and  his  innermost  thought 
a  physical  impossibility  in 
tion  offered  approximately  125  cxc 
number  was  offered  by  the  defense, 
excerpts  are  snail  portions  of  the 
c/trMHnn.  nllt  nf  thtl  ^920  entrloS 


conducive  to  a  proper  understanding  oi 

rough  translations  were  used 

over  objection.  In  one  instance 

ade  of  one  entry  and  the 

16. 

confusing.  the 

Diary  was  not  well  trans- 
so  we  are  told.  • 
the  entire  diary  can 
of  KIDO,  his  actions 
s  but  that,  of  course,  wr.s 
this  trial.  The  prosecu- 

an  equal 
these  250 


Tpts  portray  <a  very  small  cross-section 


these 

1  of  KIDO’s 

2  «  different  story  tnnn 

5  is  highly  significant  that  the  prosecution  fells  to 

4  oolnt  to  ono  single  entry  out  of  5920  wherein  KIDO 

5  advocated  war  or  aggression.  In  urging  that  XIDO's 

6  explanations  of  his  diary  should  be  accepted  without 

7  question,  we  ask  that  the  Tribunal  consider  the  fact 
‘  that  the  prosecution's  translations,  without  KIDO's 
’  help,  were  Incorrect  and  when  they  were  brought  to 

XID0-  s  attention  ho  pointed  out  the  errors  of  the 

12  translations  to  counsel,  and  Invariably  corrections 

13  were  cade.  The  fact  that  KIDO  understands  English 

14  imperfectly  should  not  be  criticised.  It  added 

15  to  our  burden.  On  the  other  hand,  of  all  the  excerpts 

16  which  KIDO  offered  in  his  defense,  and  wiiich  were 

17  translated  and  approvod  by  him  after  the  translation 

18  wore  explained  to  him,  not  one  was  changed  by  the 

19 

Language  Section. 

20  17.  Wo  submit  that  the  prosecution  has 

avoided  the  whole  picture  so  that  isolated  sing 

22  ,  It  failed 

23  details  could  be  stressed  and  stralne-. 

«  v»4  c  fiiorv  entries 

24  to  cross-exanine  KIDO  on  most  of  nis  o  .  / 

...  _  -  a _ -sTsont.lv  realizes 


\ 


ZTTfr ilod  to  shako  KID0*s  credibility  while  he 

■fcfio  w  ^  A  L> 

..  Q+.nnd  ("THE  PRESIDENT:  There  are  no 
was  on  the  suanw 

shortcuts  to  proper  judicial  determinations.  Cross- 
examination  still  remains  the  principal  means  of  test¬ 
ing  credit")^0*  end  realizing  the  absence  of  positive 
evidence  that  KIDO  at  any  time  voted  for  war,  advocated 
war,  or  gave  advice  to  anyone  to  wage  war,  the  prose¬ 
cution  repeatedly  urges  that  KIDO’s  explanations  of  his 
diary  entries  be  rejected.  The  prosecution  now  says 

do  not  accept  the  accused  KIDO’s  explana¬ 
tions,  we  can  guess  what  ho  meant.  In  other  words, 
recognizing  its  mistake  in  failing  to  cross-examine 
KIDO  on  most  of  his  diary  entries  and  explanations,  the 
prosecution  asks  the  Tribunal  to  substitute  its 
guesses  unsupported  by  testimony  for  XIDO's  explana¬ 
tions.  Most  of  its  guessos  are  contrary  to  other 
evidence  in  the  case.  It  asks  the  Tribunal  to  h^ 
that  KIDO  was  a  deliberately  untruthful  vjitnoss 
basing  its  contention  on  several  instances  of 
of  recollection  and  in  other  cases  where  KIDO 
nation’s  do  not  coincide  with  the  prosecution  g 
In  so  far  as  the  real  issues  are  concerned, 
stances  are  pitifully  insignia leant. 

20.  T.  26221. 

21.  Par.  JJ-8,  T.  41051.  _______ 


in  effect 


In  hi s  testimony  vine  pointed  to  at  least 
interpretations  cf  various  diary  entries  by 
cution  in  its  documents  0001  and  0003.  The. 
on  n  ver  cross-examined  or  challenged  him  on 
The  some  procedure  of  misinterpretation 

,fcSG.  J-*1 

followed  by  the  prosecution  in  its  summation 


COKROaORKTlCI* . 

For  gcr.  rul  effect  only,  although  no  spo- 
tco  save  one  or  two  in  ninor  instances  is 
in  the  remeindor  cf  the  sumption,  criticism 
.t  the  withdrawal  of  certain  affidavits  from 

r.  27,  Tr.  30,756,  Ex.  2251,  Diary  Jen.  28, 

„  m  in  rn?  ?v«  2262.  2268,  2269', 

r.  32?,  Tr.  30,682,  -Xo.  31 

°27i  775  Diaries  i»ug«  i  *  ,  iq^o 

u.y  2.  i«».  *“«•  “•  1939 ’  • 

rf’l^Tr.  30,1,86,  EX.  2273,  Dicry  Eov.  1«, 

,r.  1*’,  Tr.  30,697,  EX.  619,  Dicry  June  19, 

139,  Tr.  30,897,  Ex.  1294,  Dicry  June  27, 

;r.  151,  Tr.  30,907,  EX.  627,  Diury 
H,  1940.  _ n25.  Dicry 


Diary 


Dicry 


Diary 


Diary 


order  of  proof.  If  there  be  any  criticism,  coun- 

sumes  it  6  s  his  responsibility  end  urges  that  no 

therefor  should  attach  to  KIDO.  If  any  explanation 

o=sory,  reference  is  r.iudo  to  the  statement  made  by 

1  at  the  time  the  affidavits  were  withdrawn  that 

ore  merely  corroborative  and  contained  no  now 
24 

material.  It  is  «  fundamental  principle  of  law  that  no 
presumption  arises  from  non-production  of  corroborative 
or  accumulative  evidence.  This  is  especially  so  where 
KIDO  was  extensively  cross-examined  for  six  days,  his 
testimony  was  straightforward,"  corroborated  by  other 
evidence,  and  most  of  it  unccntosted  on  cross-examination. 

20.  Furthermore,  defense  counsel  have  been 
vigorously  criticized  by  the  prosecution  at  times  for 
offering  testimony  allegedly  offensive  to  previous  rulings 

The  Tribunal’s  ruling  on  the  admission 
ich  w.s  proposed  to  have  been  offered 
corroborate  him  further  had  been 
i  several  occasions  jest  prior  to  the 
«us  presented.  The  Tribunol  said  on 
7,  when  evidence  was  offered  which 

a ti monv  of  the  last  witness'*: 


blame 


of  the  Tribunal 


rFT-  That  part  of  the  affidavit  was 


not  contested  in  the  cross -examination ,  if  i  recollect 
rightly;  that  is  to  suy,  the  first  two  sentences  of  pure 

graph  4." 


’•THE  PRESIDENT:  It  seuns  to  bo  repetitive, 

llr  Yofcuoka;  unnecessary  details  of  what  is  already  stated 

in  the  affidavit  of  the  last  witness  and  not  contested. 

I  do  not  think,  any  Member  wants  to  admit  it.” 

2  7 

The  objection  was  sustained. 

21.  When  the  affidavit  of  MaTSUD/-.IRK ,  Yasurausa, 
c  Tribunal  on  behalf  of  the  accused 
1947,  an  objection  was  made  by  the 

prosecution  to  paragraph  2  of  the  affidavit  on  a  ground 

obtained  free:  the 
,  the  meeting  of  Senior 
The  basis  of  the 


submitted  to  th 


that  it  purport' 


accused  TIDO  a 


Statesmen  on  November  ,  1941 


prosecutor’s  objection  wos: 

'•This  account  therefore  is 


hat  KI DC  said  to  him. 

"THE  PRESIDENT:  probative  v 


PRESIDE!-'1'*  That  part  of  the  affidavit  was 


tlr.  Yofcooka ;  unnecessary  au^aiis  ui  miuo  is  uiruuuy 

in  the  affidavit  of  the  lust  witness  and  not  contested. 

X  do  net  tbink  any  Member  wants  to  admit  it." 

2  7 

Tho  objection  was  sustained. 

2i.  v/hen  the  offidevit  of  UiTSUDklRA,  Y&surauso, 

was  subi..itted  to  the  Tribunal  on  behalf  of  tho  accused 

HIRGTo  on  Cctob^r  3,  1947,  an  objection  vies  cede  by  the 

prosecution  to  paragraph  2  of  tho  affidavit  on  a  ground 

that  it  purported  tc  be  information  obtained  froc;  the 

accused  PIDO  as  to  what  huproned  at  tho  reeting  of  Senior 

26 

Statesmen  on  November  29,  1941.  basis  of  tho 

prosecutor’ s  cbjootion  was: 

"This  account  therefore  is  merely  repetition 
and  if  there  are  any  differences,  in  ny  submission, 
is  not  permissible  to  contradict  KIDO’s  or  suppler. 

KIDO's  written  record  of  it  by  this  witness  occoun 


what  in  DC  said  to  him. 

"THE  PRESIDENT:  probative  v 


iosg  wo  prefer  thu  writing  to  whet  this  witness  viill 

(3  9 

LS  ho  hoard  from  FIDO." 

30 

The  objection  was  sustained.  Again  v.hen  tho 
vit  cf  Count  KAFINO  was  offered  by  counsel  on 


affidti 

FIDO's  individual  cr.se,  objoctich  vies  node  on  the  ground 

utiong  other  things  that  it  was  repetitious 

3 

cut  that  tho  affidavit  wus  cor  robe  rc  tivo  , 


Y.rc  pointed 


but  hero 


The  Tribune]  *s  attention  wes  directed  to 


its  ruling  on  Count  I^TO'C) 


affidavits  withdrawn,  contrary  to  the  prosecution's  con- 

^  r 

c  %J 

tention,  would  disclose  that  they  were  corroborative 

Furtho  rJ- 


and  could  be  relied  upon  to  support  FIDO's  case 
pore ,  that  thrre  could  ba  no  such  inferences  is  uppurent 

cifi Cully  stated 


frci_  the  fact  that  the  prosecution  spo 

it  did  not  desire  to  cross -examine  eleven  of  these  wit 
38  .  . 
nesses,  ^nd  it  mode  no  ropre sente ti on  to  the  ccirt  o 

that  tirao  that  they  wore  not  corroborate/! 

withdrawn  in  tho  interest  of  saving  time. 

22.  Is  it  foir  to  offer  criticise  of  an  accused 

29.  Ibid.  26.  Tr.  31,515. 

30.  Tr.  30,024.  37.  Tr.  31,645. 

31.  Tr.  31,617. 

3e.  Tr.  21,618. 

33.  Tr.  31 , 622 . 

34.  Tr.  51,645. 

35.  par.  rj_f  T  4i  .051-41 .052.  _ _ 


These  wore 


1  *»  i. 


Who  took  the  stand  for  failure  to  produce  further  corro- 
borativo  evidence  especially  when  the  Tribunal  is  asked 
to  accept  guesses  of  what  FIDO  r.eunt  in  his  diary  in 
pi- ce  o’’  FIDO's  well-founded  cxplonatiors?  If  FIDO’s 
testimony  was  questioned,  no  witnesses  were  called  in 
rebuttal.  There  is  an  abundance  of  corroborative  evi¬ 
dence  of  FIDO's  case.  Instead  cf  colling  somoono  on 
rebuttal  with  personal  knowledge,  IUb.DMs  diery  reforr 

to  a  few  o.inor  points  was  off -red. 

Jc  will  r.cees  for  fiftjen 


TE2  PRI  SI  DEFT 


(</her<  upon,  at  104S,  a  recess  was 
n  iioo  l.fter  v.hich  the  proceedings 


',6,441 


YJ 

o 

1 
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T  r.v  THE  COUFT:  The  International - 

- HiJ'SHAT  OF  w 

for  the  Far  Fast  is  now  resumed. 

liilitary  pnrsIDEOT:  By  a  majority  the  Tribunal  has 
'  thc  case  to  admit  the  affidavit  of 
^shall  to  the  extent  of  the  firs 
General  G„o  g  t  admitted  to  that  extent  and 

— r  r:-  -  -  ■— * 

vjill  ttcT  »B»,  if  that  letter  has  not 

nut  will  tear  the  letter 

°ircBdy  brr«co,,.  n°-  3300 

,  hfivt  exhibit  Ho.  2765-B. 
will  receive 

(Whereupon,  the  document  above 
referred  to  „as  narked  defense  exhibit 
»o.  S765-B  -  received  in  eviden«,^  ^  ^ 

TKF,  PRESIDENT:  Do  you  -an 

record,  Hr.  Cunningham!  ^  satisfactory  to 

111.  CUNNING  riLM:  'U  en4 

.  .  .nn  .  into  the  record  at 

read  it  -  the  portion  -  *»  ^  ^  as  it 

KlDO’s  summation  and  not  ■  0SKIM? 

of  the  case  of 

corresponds  to  the  beginning  ^  it  in  the 

«  Pnr.CIDF.NT:  Tes,  you  may  read 

course  of  OSHIMiVs  ease.  sunratlon,  para 

HR.  L0Gi.il:  Continuing 

graph  23,  pago  15  *• 


V- 


OF  TEE  COURT:  The  International - 

for  the  Far  East  is  now  resumed. 
UDENT:  3y  a  majority  the  Tribunal  has 
to  admit  the  affidavit  of 


decided  to  reopen  tne  e, 

General  George  C.  I'arsh 
question  and  answer.  1 

will  receive  the  number 

T-++-r.r  "B" .  if  that  letter  nas  i 
but  will  bear  the  letter  b  , 

already  been  assigned. 

CLEFvK  OF  THE  COURT:  Defense  document  No 

will  receive  exhibit  No.  2765-B. 

(Whereupon,  the  document  above 

referred  to  was  narked  defense  exhibit 
No.  2765-B  and  received  in  evidence.) 

THE  PRESIDENT:  Do  you  want  it  read  int< 

record,  Mr.  Cunningham? 

MR.  CUNNINGHAM:  Will  it  be  satisfactor 

read  it  —  the  portion  —  into  the  record 

KIDO’s  summation  and  not  interrupt  the  rec 

«  i  v* .  ao c0  of  Ouh-1 

corresponds  to  the  beginning  o 

_ _ _  vnu  nay  read  it  ii 


course  of  OSHIMA’s  case. 

MR.  LOGAN:  Continuing 

graph  23,  page  15 *• 


summation,  Par 


- xv^ — THE  HiJfiiUA-SAIONJI  TOOTHS - 

23.  Since  the  prosecution  states  that  in  its 

case  against  KIDG  one  of  its  principal  sources  of  in- 

38 

formation  is  the  HARADA-SAIONJI  Memoirs,  let  us  con¬ 
sider  them.  The  prosecution  criticizes  KIDC  because, 
his  affidavit  contained  no  reference  to  them.  In  the 
first  place,  no  excerpt  from  the  HARADA-SAIONJI  Memoirs 
was  introduced  in  evidence  against  KIDO  before  he 
testified.  In  the-  second  place,  wc  had  no  desire  to 
offend  the  Tribunal  by  initiating  the  introduction  of 
evidence  whose  accuracy  is  highly  questionable.  When  it 
was  discovered  that  the  prosecution  was  using  them  on 
cross-examination  of  some  witnesses  it  finally  filed 
the  Memoirs,  and  the  prosecution  assumes  that  the 
defense  studied  them  before  KIDO  testified 
evidence  of  this.  It  would  have  been  a  humanly  physica. 
impossibility  to  have  scrutinized  the  300  odd  chapters 
of  these  Memoirs  within  the  tine  allotted.  Furthermore 
we  could  not  anticipate  which  part  of  the  Memoirs,  if 
any,  the  prosecution  would  use.  The  prosecution  states 

that,  t.hf!  TTcrorv-?  no  ran r>r.  PI  nnd  WCTO  UndGT  study  bj 


There  is  no 
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October  *‘14',  W)  Which  was  only  one  month,  fifteen 'days- 
previously.  Furthermore,  KIDO's  affidavit  was  served 
on  October  3,  1947,  and  we  believe  the  Tribunal  realizes 
that  for  a  long  period  of  time  prior  to  October  3,  194  7, 
time  was  not  wasted  by  counsel  on  the  examination  of 
memoirs  such  as  HARAITVs.  After  the  affidavit  was 
completed  only  a  brief  examination  of  a  few  items  was 
possible. 

24.  The  prosecution  devotes  a  considerable 
part  of  its  summation  in  its  endeavors  to  bolster  the 
HARADA  Memoirs.  V/e  submit  that  they  are  entitled  to  no 
weight  whatsoever.  All  the  circumstances  surrounding 
the  preparation  of  these  Memoirs  make  their  accuracy 
extremely  doubtful.  Before  offering  any  of  the  excerpts 
in  evidence  the  prosecution  apparently  had  grave  doubts 
about  the  HARADA  Memoirs,  and  as  will  be  shown  it  had 
reason  to  have  doubts,  because  it  first  introduced 
evidence  as  to  HARADA ' s  mentality,  although  the  defense 
had  never  raised  such  an  issue.  As  a  matter  of  fact, 
KIDO,  when  cross-examined,  had  testified  that  HARADi., 

" *  *  *showed  no  signs  of  going  out  of  his  mind, 
prosecution’s  procedure  was  novel  but  in  view  of  the 
facts  developed,  its  doubts  were  well  founded. 

25.  The  prosecution  asks  the  Tribunal 


(42.  T.  31574.) 


prosecution.  He  oroduced  his  ciinicai  recoras,  wnxun 

have  not  been  contested,  and  which  showed  that  he  trcat< 

Baron  HARADA  from  March  15,  194-1 »  until  his  death,  and 

that  Baron  HAiiADA  was  also  treated  by  three  other 

doctors,  SASAKI,  SOICDA,  and  KATSUNUMA.  Dr.  KURAYAKA 

testified  that  HARADA  was  affected  by  thrombosis  of  the 

46 

brain  for  the  first  tine  in  August,  1943«  Hc  als0 
testified  that  from  1922  to  19*1  Baron  HARADA  had 
several  illnesses  only,  none  of  which  were  serious,  and 
he  suffered  only  from  colds  or  indigestion.  These 
statements  also  arc  not  true.  Dr.  SASSi.'s  clinical 
rnonrri  ehm-joH  w/T-ATU  fnid  hin  on  March  15,  19^1, 


difficulty  in  speaKing.  ut  was  serious  jyrmr  in 

1938  or  1939*  Dr*  SASSA's  clinical  record  also  shows 
that  on  August  22,  1942,  H  ARAD  A  told  him,  "About  five 
or  six  years  ago,  his  left  arm  and  log  became  numb,  but 
had  recovered  after  a  week  or  so."  This  latter  ill¬ 
ness  undoubtedly  is  the  one  in  1937  to  which  KIDO 
previously  referred  on  cross-examination.  The  prose¬ 
cution  overlooked  this  in  summation.  Dr.  SASSA's 
diagnosis  of  HARADA's  condition  on  August  22,  1942,  was 

»*  *  *Daresis  of  the  right  half  part  of  body  and  there 

50 

is  fear  of  aphasia  —  'thrombosis  of  the  brain.'" 

Ixhibit  A,  attached  to  his  affidavit  but  rot  read,  also 

shoY/s  "thrombose"  at  that  time.  This  affliction  was  one 

51 

year  before  Dr.  MUhiiYAKA  swore  that  HiJ?ADi.  became  ill. 

Yet  Dr.  MURAYAI.1A  also  swore,  "I  had  opportunities  to  see 

52 

him  two  or  three  times  a  month,"  and  repeated  his 
assurance  that  the  first  time  HARADA  contracted  threr.- 

53 

bosis  of  the  brain  was  in  104^.  He  further  testified 
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TsubsequentTy  admitted  in  evidence)  which  reads  as~ 
follows:  "At  half-past  eight  HARADA  called  at  ny  home. 

I  was  greatly  surprised  to  learn  that  he  was  suffering 
from  nervous  prostration  and  that  the  left  half  of  his 
body  was  semi-paralyzed.  I  advised  him  urgently  to  take 
care  of  himself."  It  is  significant  that  the  prose¬ 
cution  also  ignored  this  diary  entry  in  summation  in 
what  we  consider  its  attempt  to  attack  KIDO's  credibility 
Even  after  hearing  this  read  to  him,  the  doctor  refused 

57 

to  admit  that  HARADA  was  semi-paralyzed  in  1937.  How¬ 
ever,  he  did  testify  that  paralysis  or  semi-paralysis  was 
caused  by  a  blood  clot,  that  a  blood  clot  on  the  brain 
causes  pressure  and  is  likely  to  affect  the  memory. 

It  is  submitted  the  foregoing  undisputed  documentary 
evidence  written  by  Dr.  SASSA  at  the  time  of  the  occur¬ 
rence  of  the  events  recorded  utterly  discredits  Dr. 
MURAYAMA  who  testified  from,  memory.  Yet  the  prosecution 
asks  the  Tribunal  to  accept  his  testimony  unhesitatingly. 
It  is  paradoxical  that  the  prosecution  makes  light  of 
HARADA*  s  memory  of  his  report  of  previous  illnesses  to 
Dr.  SASSA,  yet  it  asks  the  Tribunal  to  accept  his 
exact  recollections  in  his  Memoirs  of  exact  quotatio 
of  various  conversations  which  took  place  <*t  confide 

(56.  Ex.  3879,  T.  38683. 

57.  T.  37458. 

58.  T.  37457.  _ 

—59.  T.  38634^) - - - 


H 


periods  of  time  previous  to  the  dates  on  which  they 
were  dictated, 

26.  The-  evidence  leaves  in  grave  doubt  which 

version  of  KARADA's  Memoirs  is  before  the  Tribunal. 

The  prosecution  called  Prince  KGNOYE's  sister-in-law. 

She  testified  on  direct  that  Hi.RADA  used  to  dictate  to 

heri,M*  *  *once  or  twice  a  week  from  notes  and  from 
60 

memory.*  *  *"  She  admitted,  on  cross-examination, 

however,  that  there  were  occasions  when  she  took  the 

6l 

dictation  once  every  three  weeks.  She  testified,  on 

direct,  that  HARADA  never  suffered  from  drowsiness  when 

62 

he  was  keeping  the  records.  When  she  was  asked,  on 

p ross -examination,  as  to  whether  he  became  sleepy  while 

he  was  dictating  or  while  he  was  talking  to  someone^  sh< 

said,  "I  cannot  say  there  were  no  such  occasions." 

She  admitted,  on  cross-examination,  "He  was  often 

64 

slightly  ill  or  indisposed."  She  also  admitted,  on 
cross-examination,  that  once  in  a  while  Baron  HARADa 
appeared  abstracted  as  though  he  was  thinking  of  some¬ 
thin?  elsp  whm  urn  csrvr.fi  Hnu  -to  someone,  and  she  got 


T.  37464. 
T.  37466. 
T.  37465. 
T.  37492. 
T.  37490. 

^  37491.-) 


that  the  regularity  of  her  visits  to  Baron  HAHADA 

depended  on  his  health. 

07  Mrs.  KOKOYE  also  testified  as  to  the 


I 


novelist  SATOMI,  Ton,  made  corrections  on  the  Memoirs. 
She  also  admitted,  on  cross-examination,  that  she  re¬ 
wrote  the  document  which  HAIUDA  had  taken  to  SATOMI  for 
correction,  and  SATO  in  corrected  the-  rewritten  cony  of 

that  document,  which  she  rewrote  again,  and  that  that  is 

73 

the  photostatic  copy  in  evidence.  She  left  the  witnes 
stand  at  four  o’clock  and  when  she  came  back  the  next 
morning,  after  the  prosecution  had  an  opportunity  to 
talk  with  hor,  sho  changed  her  story.  She  had  acknow¬ 


ledged  that  she  did  not  have  a  good  memory.  Cone- rn- 
ing  her  testimony  on  cross-examination,  the  prosecution 
expressed  the  desire  regarding  one  question,  "*  *  *to 

75 

tear  it  up  completely.*  *  *"  She  changed  her  story, 
over  objections,  to  say  that  the  photostatic  cony  con¬ 
tained  corrections  and  notifications  made  by  Prince 

SAIONJI,  and  SATOKI’s  corrections  wore-  made  on  another 

76  t, 

copy.  This  new  story,  however,  disagrees  with  KiJiADi. 

own  statement. 


28.  In  the  first  excerpt  fr.ro  HAUADA* s 
which  the  prosecution  offeree1,  in  evidence, 


diaries 


iAhADA  sr.yst 

•'This  is  the  wry  in  which  these  neroirs 
,re  being  C"dt.  B»cry  v/oek,  I  go  to  see  Prince 
SitlONJl  .-nO  node  n  report  to  hicj  ly  nenornndur  for 
thls  report  is  used  r  s  the  basic  rntorirls  and  I  hove 
it  token  down  and  kept.  I  then  t-ko  the  transcribed 
manuscript  of  the  notes  to  SAI0NJI-,  he  reads  the 
material  personally,  corrects  mistakes,  and  adds 
whatever  addition-]  notes  he  deems  necessary  to  the 
irnnesript.  He  returns  it  to  he  the  nert  tine  I  go 
to  see  him  A  clean  copy  of  this  is  nndf)  this  is 

then  edited  mO.  filec  away." 

29.  Thus  it  appears  froi  HARADA’s  own  state 

rent  that  *fter  8AI0NJI  r:n<K  his  corrections  and 

additions  a  clean  copy  of  it  was  vhich  v,  s 

and  filed  away.  Edited  by  whom?  Si.TOkI?  This  e.grecs 

with  the  story  Mrs.  KOWOYR  gave  on  cros^  exa 

There  have  bee  n  sore  irvforr.nl  statements 

-  wn  -,n  the  photostnl 
prosecution  which  throw  ir.orc  confus  > 

rvf(  c'  to  the 

copy  in  evidence.  The  prosecution  reprise 

.  » _  of*  vfhpt  *  *y 

Court:  ••he  hrve  pot  r  photostr.tlc  py 

fair  copy  v/hich 

friend  calls  ’B*.  That  in  to  say,  ti  e 


MPde  his  corrections  rm 
incorporating  those-  correct.!  ms 
HARAD/ T s  statement  quoted  above.  Five  days  Inter 
January  25th,  19*8,  the  prosecution  changed  its 
position.  It  stated;  "***it  r.ppcrrs  that  I  vps 
mistaken  in  inferring  the  Tribunol  that  the-  thing 
which  had  been  photostated  was  1 B1 ,  the  fair  copy 


This  confirred 


the  original  volume.  Thus  it  rejects  auMUk's 

statement  and  reaffirms  Lrs.  KOKOYE*  s  thir  story. 

The  prosecution  stated  thf  t  the  photostatic  copy  had 

corrections  Hindu  by  HARADA  and  corrections  rac.e  by 

61 

5AI0NJI ,  although  there  is  no  evidence  by  any 
v/itness  we  know  of  that  the  photost^tic  copy  shows 
changes  by  HARADA  or  what  they  were.  This,  of  course, 
disagrees  with  the  prosecution's  own  exhibit  v.h-.rc 
HARAD;  ha.s  stated  thnt  the  clean  copy  was  edited  and 
filed  away.  In  accordance  with  the  Tribunal  s  ruling 
that  statements  of  the  prosecution  n,At  supporte  .  by 
the  evidence  win  hr  rr?ieeted.  we  nsk  th  t  these 


subrissions  by  thu  prosecution,  it  is  submit  ted 
t)ic  only  conclusion  is  that  Mrs.  KOIJOYE  wrs 
ng  the  truth  v/hen  she  s^id,  on  cross-oxrrJLnotion 
thp  nhotos  tot  w^s  ?  -de  of  the  Mcr.oirs  of  ter 


testified 


"Q.  And  the  woy  you  wrote  the  en 
isn't  it  true,  Mrs.  KOhOYE  thrt  it  would  be 


hethor  Baron  HA RAD A  wa 


for  one  to  determine  v 
referring  to  the  present  tense  or  past  tense,  and  it 
wos  difficult  to  (Uterine  the  predicate  and  the 
subject  of  the  sentences,  -ncl  it  v/rs  also  difficult  to 

tell  who  was  saying  what? 

»/  There  were  Many  portions  which  were 


testified i 


"A.  When  I  was  transcribing  iy  notes,  j. 
hrcl  great  difficulty  in  trying  to  discover  just  whnl 
portion  in  n  given  sentence  w rt  the  subject." 

"Q.  And  I  suppose  you  did  the  best  you 

could  and  wrote  it  cut  the  wry  you  thought  it  should 

bo,  is  that  right? 

"A.  Naturally,  yes." 

32.  Mrs.  KONOYE  also  testified,  on  crcas 
exarination,  that  she  thought  SATOMI  was  ei-.ployt  . 
"...to  make  it  grnnnrticrlly  correct,  t^  ligu 
whether  baron  HARADA  w*s  referring  to  tic  pr 
tense  or  the  past  tense  and  yho  vms  speaking 

various  conversations, ***."  ,ilic  r  0IV 
SATOMI  was  employ od  for  this  purpose  shows  ho\; 

unreliable  the  Menoirs  *re  irrespective  of  /hi 


xtP'S  photostated.  In  Uu  free  of  this,  how  unrelirble 
rny  translation  must  bo.  If  the*  copy  in  evidence  is 
not  the  one  on  which  SATOh'.I  rr  e  these*  corrections, 
then  the  translator  must  surely  h**vfc  resorted  to 


33.  KIDO'S  testimony  that  HARADA  was  ill 
in  1937  is  thus  corroborated.  In  view  of  the  fore¬ 
going  testimony  of  Dr  *  SASSA  and  the  excerpt  from 
KIDO's  Diary,  can  the  prosecution  be  serious  in  making 
the  bald  statement  that  there  is  no  evidence  HARADA 
was  il?.  during  the  period  he  was  dictating  to  Mrs. 
KONOYE?  To  say  that  KIDO's  statement  that  iiARADA  was 
ill  is  "clearly  untrue"  because  of  the  evidence  that 
he  traveled  during  this  time  is  not  understandable. 

He  was  able  to  travel.  He  was  paralyzed  when  he 

called  on  KIDO  on  February  27,  1937  as  shown  in 

88 

KIDO's  Diary.  *  It  is  also  respectfully  submitted 
that  with  men's  lives  at  stake,  the  accuracy  of 
HARADA 's  quotations  of  the  exact  statements  made  by 
various  people  should  be  viewed  with  extreme  scepticism 
It  may  be  true  that  he  held  conversations  and.  was 
reporting  on  the  subject  matter  of  the  conversations, 
but  it  v/ould  be  contrary  to  all  concepts  of  justice 
that  the  exact  words  used  be  accepted  by  this  Tribunal 
as  accurate.  In  view  of  Mrs.  KONOYE's  testimony,  it 
is  also  extremely  doubtful  if  the  persons  whom 
iiARADA  says  he  is  quoting  were  the  persons  who  made 
the  statements. 

88.  Ex.  3879,  Tr.  33683. 
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34.  Lacking  evidence  establishing  the 
accuracy  or  credibility  of  the  IIARADA  Memoirs,  a 
retreat  is  made  to  argument.  Can  the  prosecution,  in 
this  important  trial,  be  serious  in  representing  to 
the  Tribunal  (and  incidentally  confessing  its  doubts) 

,,  *  *  *  eVen  if  he  sometimes  missed  some  part  of 
what  was  being  said  to  him,  that  is  no  indication 
that  he  has  invented  or  distorted  those  things  which 
he  has  recorded.  No  witness  has  attacked  his 

honesty  *  *  *"89#  If  he  missed  of  a  conversa“ 

tion,  his  recordation  would  be  distorted.  Let  us 

review  what  was  said.: 

K0IS0:  "A.  Absolutely  no.  I  have  heard 

that  that  has  been  entered  in  HAHADA 1  s  diary,  but 
that  is  completely  without  foundation.  It  is  a^com- 
plete  falsehood  and  a  fabrication  on  his  part. 

"A.  I  have  discovered  that  several  times 

he  has  twisted  what  I  said  and  has  told  lies  bas 
that.  And  I  believe  he  must  have  fallen  into 
practice  because  of  his  own  subjective  view 
was  an  advocate  of  the  Tripartite  Pact,  an 
why  I  deny  the  portion  of  the  HARADA  diary  whic 

91 

just  read  to  me." 

89.  Par.-  JJ-11,  Tr.  41055 • 

90.  Tr.  32326. 

—91*  Tr.  12406.  _ _ _ 


ARITA:  "A.  Although  I  do  not  doubt  Baron 

HARADA's  capability  nor  his  sincerity  and  good  faith, 

still  I  think  there  is  room  for  doubt  whether  he  was 

conveying  the  truth  and  the  full  facts  in  every  case— 
„92. 

every  instance. 

ARAKI:  "A.  We  11,  he  may  have  interviewed 
important  influential  people.  H§  may  have  inter¬ 
viewed  others  of  the  hoi  polloi,  I  do  not  know.  But, 

I  do  not  think  that  his  reports  were  necessarily 

93  • 

accurate  or  important."' 

TOJO:  "A.  *  *  *  just  a  sort  of  high  class 

information  broker.  *  *  *u<^‘ 

35.  KIDO,  when  asked  on  cross-examination, 
pointed  out  that  the  memoirs  were  only  inaccurate  and 
incomplete. 

KIDO:  "A.  I  cannot  now  say  for  certain 

95 

that  I  did  talk  to  HARADA  in  exactly  that  fashion." 

"A.  *  *  *  I  am  somewhat  surprised  at  the 

06 

strong  language  employed." 

s  "A.  However  I  feel  that  HARADA  might  have 
been  under  a  misapprehension  when  he  penned  such 
statement  as  this."  ''7* 

92.  Tr.  28984. 

93.  Tr.  28326,  28331-28332. 

94.  Tr.  36656136661. 

95.  Tr.  31448.  _ 


"A.  I  do  not  recognize  much  accuracy  in 
the  writings  of  HARADA."0^* 

"A.  But  neither  can  I  believe  he  wrote 
down  everything  I  said  just  as  I  said  it."99* 

"A  *  *  *  HARADA  must  have  left  a  great  deal 
out  of  our  conversation."100* 

V.  KIDO  HAD  NO  CRIMINAL  MIND. 

36.  Sheared  of  all  superfluities,  the 
prosecution  must  establish  by  clear  and  convincing 
proof  that  KIDO  had  a  criminal  mind.  The  prosecution 
perhaps  unwittingly  but  nevertheless  in  no  uncertain 
terms  demonstrates  that  he  did  not. 

37.  It  takes  the  position  unreservedly  that 
KIDO  was  more  interested  in  seeing  that  agreements 
were  reached  no  matter  what  they  were  so  long  as  they 
did  not  disturb  the  internal  peace  of  Japan.1  1#  It 
is  true  that  KIDO  was  very  much  disturbed  and  worried 
about  affairs  in  Japan  and  was  anxious  about  internal 
disturbances.  He  had  lust  cause  to  be  disturbed  when 


fruition  it  would  have  been  impossible  to  hold  back 
the  tide  of  the  internal  situation  moving  toward  the 
end  which  KIDO  was  trying  to  prevent.  The  tide  would 
have  taken  its  own  course  more  decisively.  Ke  was 
striving  to  the  best  of  his  ability  not  to  give  a 
chance  to  radical  positivists,  and  while  reducing 
their  evil  influence  to  a  minimum  degree,  he  attempted 
readjustment  of  tv,e  internal  situation  by  making 
use  of  events  as  they  presented  themselves  to  change 

the  trend  of  events  toward  a  greater  goal,  i.e. 

102. 

world  peace. 

38.  His  concern  for  the  effect  which  would 
be  brought  about  by  a  disturbance  of  the  internal 
peace  such  as  the  elimination  of  those  close  to  the 
Throne  who  were  in  favor  of  peace  is  set  forth  fully 
in  his  diary  of  April  14,  1939,  in  a  conversation  he 
had  with  Foreign  Minister  ARITA  about  the  Tripartite 
Alliance. 

"If  v/e  should  make  a  mistake  in  disposing  of 
the  matter  I  was  afraid,  as  a  problem  of  home  admin¬ 
istration,  it  should  result  in  leaving  to  posterity 
the  root  of  more  calamity  than  that  caused  by  the 
problem  of  fho  rpY»/->n+-v  nnd  as  a  result 


Of  it  the  so-called  Senior  Statesmen  would  necessarily 
and  positively  be  eliminated."103, 

39.  His  diary  entries  of  August  7,  1941104* 

10?. 

and  October  9,  194-1  '  *  also  show  in  his  counsel  to 

KONOYE  that  KIDO  advocated  Japan  should  boar  ton  or 
fifteen  years  of  hardship  and  privation.  Here  again, 
he  thought  that  during  this  period  a  change  of  situa¬ 
tion  would  occur  so  that  Japan  could  effect  political 
reconstruction.108*  Certainly  these  thoughts  of  his 
expressed  in  his  diary  clearly  show  that  his  was  not 
a  criminal  mind. 

40.  Y/e  now  come  to  an  extremely  important 
consideration.  The  prosecution  has  summarized  and 
evaluated  KIDO's  mental  attitude  on  a  number  of  occa¬ 
sions,  three  of  which  are  as  follows: 

(1)  "His  particular  concern  was  always  to 

avoid  internal  quarrels  in  Japan.  He  did  not  so  much 

,,107 

mind  what  they  agreed  upon  so  long  as  they  agreed. 

(2)  "He  was  not  so  much  concerned  as  to  what 

long  as  they 


kind  of  alliance  was  made  with  Germany  so 

avoided  quarrels  in  Japan."108* 

103.  Aff.  par.  115,  Tr.  30874-3087?.  „ 
101*  Ex.  1130,  Corrected  by  Language  Sec 
105.  Aff.  par.  200,  Tr.  30960-30961;  Ex. 
.  Corrected  by  Language  Section  Tr.  1 

iao*  ££f*  vav-  Tr*  30946-30947. 

107.  Pros.  Doc.  0003,  P.  45,  Tr.  16847. 

108.  Par.  JJ-51  Tr.  41090. 
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. (3J — "We  nubm.lt  that  KIDO  was  only  dnterpg+.od 


in  securing  agreement,  no  matter  v/hat  it  v;as."109* 

41.  The  first  is  a  general  appraisal  of 
his  mind  unrelated  to  any  particular  action  of  his. 

The  second  reference  is  to  the  advice  he  gave  on  tho 
question  of  whether  Japan  should  enter  into  a  military 
alliance  with  Germany  and  Italy.  The  third  is  an 
estimation  of  the  counsel  he  suggested  on  October  13, 
1941  that  KONOYE  should  try  to  promote  mutual  under¬ 
standing  between  the  War  and  Navy  Ministers  to  which 
the  prosecution  observed,  "Obviously  this  could  only 
be  done  by  one  or  the  other  giving  way."110*  The  law 
of  this  case  is  that  the  burden  of  proof  is  on  the 
prosecution  to  prove  guilt  beyond  a  reasonable  doubt. 
Thus  the  prosecution  has  the  burden  of  proving  KIDO 
conspired  to  and  did  wage  various  declared  or  un¬ 
declared  war  or  v/ars  of  aggression,  etc.  as  set  out 
in  the  Indictment  (assuming  for  the  purpose  of  this 
argument  but  not  conceding  that  the  Indictment  follows 
the  Charter).  But  the  prosecution  repeatedly  contends 
that  his  counsel  and  advice  was  that  he  was  not  con¬ 
cerned  with  what  they  agreed  upon  so  long  as  they 

109.  Par.  JJ-72,  Tr.  41109. 

110.  Par.  JJ-72,  Tr.  41109. 

111.  Tr.  22-23. 


111. 


I 


25 


agreed.  (By  "tney-  it,  ^  uuviuus  cne  prosecution 
refers  to  other  people  and  not  KIDO).  This  can  only 
mean  that  the  prosecution's  position  is  that  KIDO 
was  not  interested  in  whether  tho  decision  reached 
was  part  of  a  conspiracy  to  wage  declared  or  un- 

s  of  aggression,  etc.  or  the 
or  whether  it  was  for  a  defensive 
any  halfway  measure.  The  prosecution 
that  some  decision  be 


declared  war  or  war 
waging  thereof; 
v/ar  or  peace  or 
says  that  all  he  wanted  wa 
reached.  Thus  it  logically  follows  that  the  prose¬ 
cution's  position  is  that  in  advocating  some  decision 
be  reached,  KIDO  was  perfectly  satisfied  if  it  was 
a  decision  to  commit  some  act  not  charged  in  the  In¬ 
dictment  —  for  example,  peace.  He  is  not  charged 
v/ith  conspiring  to  commit  or  committing  some  act 
he  is  charged  with  conspiring  to  commit  and  committing 
the  acts  sot  forth  in  the  Indictment.  The  only  con¬ 
clusion  which  can  be  drawn  is  that  the  prosecution 
admits  it  has  failed  to  sustain  the  burden  that  he 
conspired  to  commit  or  committed  the  acts  set  forth 
in  tho  Indictment.  Furthermore,  in  so  far  as  the 
conspiracy  is  concerned,  any  contention  that  he  did  jj 
not  resign  even  though  his  counsel  was  not  taken  is 

immaterial.  Under  the  theory  of  conspiracy  one  mu 

i«<n  - u _ a  j- j _  _ 4-  „ -P4- /iy>  thn  act  is  completed 


Even  though  he  continued  in  on  ice,  tre  prosecution* r. 
position  by  citing  other  instances  is  that  he  gave 
similar  advice  on  subsequent  occasions.  By  staying 
^n  office  and  trying  to  hold  back  the  trend  toward 
war  KIDO  demonstrates  the  necessity  of  public  offi¬ 
cials  assuming  office  to  fight  the  forces  of  evil. 

The  prosecution’s  attempt  to  create  lav/  to  fit  KIDO’s 
112.  d0GS  not  pass  the  test  of  reason.  By  saying 

,.,ith  respect  to  all  his  advice,  "He  did  not  so  much 
mind  v/hat  they  agreed  upon  as  long  as  they  agreed," 
v/e  submit  the  prosecution  admits  it  has  1  ailed  to 
sustain  its  burden.  On  the  basis  of  the  prosecution's 
own  contention,  th?  counts  should  be  dismissed  as  to 

KIDO. 

42.  The  prosecution  in  reply  to  the  motion 
to  dismiss  admits,  "His  particular  concern  was  always 
to  avoid  internal  quarrels  in  Japan."  Beaming 

in  mind  the  many  years  KIDO  devoted  to  prevent 
assassinations,  uprisings  and  revolts  in  Japan 
in  some  of  which  he  was  a  target,  the  Tribunal 

attention  is  directed  to  two  other  statements 

.  .  115  •  v,hereln  it 

prosecution  in  its  general  summation, 

no  r>  n  o’*  oor><n.  Pnv.  C-24,  Tr •  j9057” 


of  these  accused  znax.  trey  naa  i,nc  urst  obligation 
and  duty  to  set  their  own  house  in  order,  to  the 
extent  of  providing  ample  security  from  assassination 
of  their  own  national  leaders,  before  they  proceeded 
on  with  this  vast  scheme  to  confer  the  benefits  of 
Japanese  civilization  throughout  such  a  great  part  of 

the  world." 

2#  it*  *  *  The  record  in  this  case  clearly 
proves  that  Japan  needed  to  defend  itself  not  against 
forces  from  without,  but  Trom  the  evil,  malignant 


46,46? 


43.  KIDO's  aversion  to  war  is  best 
exemplified  in  his  diary  entry  of  October  20,  1941, 
after  the  appointment  of  TO JO: 

"I  told  His  Majesty  that  one  mistaken  step 

taken  in  the  present  cabinet  change  might  have  in¬ 
advertently  plunged  us  into  war.  After  careful  con¬ 
sideration  I  believe  this  to  be  the  only  way  of  giving 
a  new  turn  to  the  situation  and  had  thus  recommended 


it." 

44  V'ere  these  words  uttered  by  the  same 
*  118. 
man  whom  the  prosecution  has  branded  as  a  criminal, 

a  murderer, 119 'a  gangster,120,  on  aggressor  at  hearth1' 

Yes,  these  are  KIDO's  words. 

4?.  The  prosecution  treats  this  diary  entry 

with  silence  not  only  in  cross-examination  but  also 
in  summation.  Why?  Because  it  strikes  at  the  heart 
of  the  prosecution's  case  against  hIDO.  It  does  no 
fit  in  with  its  theory  that  KIDO  had  a  criminal  mind 
and  that  he  recommended  TOJO  to  lead  Japan  to  wa 
The  weakness  of  the  prosecution's  case  is  emphas 
by  its  silent  approval.  By  its  silence  there  is 
one  conclusion.  Apparently  the  prosecution  conce 
the  fallacy  of  its  theory. 

117.  Ex.  1157,  Tr.  10295.  120.  Tr. 

118.  Indictment.  121.  Tr.  l685£:____ - 

^  ^  A  w.  a  «  _ _  _ 


evidence  in  this  case  o 


46.  There  is  no 

inflammatory  speeches 
arums  or  advocating  aggression.  It  just  Is  not  | 

It  exists  only  in  the  prosecution's  mind, 
evidence  is  that  KIDO  was  conciliatory,  cultivating 
cl  using  his  skill  to  make  it  bloom.  The  evidence 
thlt  KIDO,  well  knowing  that  force  destroys  those 
,  use  it,  tried  to  avoid  force  and  at  all  tines 
located  prudence  and  patience  as  the  method  of 
ways  to  settle  Japan's  problems. 

"  6  I  in  reply  to  the  prosecution's  contention 

at  no  entry  from  KIDO's  Diary  has  been  produced  from 
ther  side  which  shows  that  he  opposed  any  aggres- 

.on  because  it  was  morally  recall  ^ 

iter  national  law  or  treaties,  we  w  ^ 

firm  when  requested  to  do  so  y 

„  cross-examination,  ent  instances 

rosecution,  he  pointed  out  t  <e  v  ^  ^  prose. 

here  he  advised  against  aggression.  mhough 


on  KIDO 

d  sustained 
,vertheless 

.t  to  the 


some  of  the  entries  of  KIDO's  Diary  which 
show  he  opposed  agression  in  contradiction  of  the 

prosecution's  bald  statement. 

1?3. 

June  23,  1931 

"Learned  from  HARADA  deplorable  information 

concerning  a  serious  scheme  in  Manchuria  on  the  part 

of  some  military  officers." 

124. 

June  26,  1931 

11*  *  *  Called  on  the  Lord  Keeper  at  his 
official  residence  and  reported  to  him  concerning 
the  information  on  a  conspiracy  in  China  contrived 
by  the  military  in  conjunction  with  some  adventurers 

125* 

September  22,  1931 

"The  determination  of  the  military  circles 
towards  Manchuria  is  so  strong  that  it  is  feared  tha 
riven  bv  the  central  authorities  may  not  be 
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so-called  ‘Northward  Advance  Continental  Policy' 
held  forth  by  the  military,  by  which  the  country  is 
being  vainly  dragged  along." 

A  TQi2127- 

February  4,  193^ 

"HARADA  said  that  when  he  saw  Finance 
Minister  TAKAHASHI,  the  Minister  was  deeply  anxious 
about  the  positive  actions  of  the  Army,  saying  that  * 
if  things  went  on  as  they  were,  Japan  would  lose  the 
confidence  of  the  powers  *  *  *  and  reported  the  pur¬ 
port  to  the  Lord  Keeper.” 

128. 

February  16,  1932 

"At  4  p.m.  had  an  interview  with  Dr.  TACHI 
at  HARADA 's  and  heard  his  opinion  about  the  relations 
between  the  new  state  in  Manchuria  and  Mongolia  and 
the  Nine  Power  Treaty.  His  opinion  is  that  from  the 
standpoint  of  international  common  law  the  open  inter¬ 
vention  on  the  part  of  our  countrymen  could  not  but 

be  regarded  as  violation  of  Article  I  of  the  trea  y 
„  129. 

February  17,  1932 

"His  Majesty  is  deeply  concerned  about  the 
Shanghai  Incident  and  the  attitude  of  the  League  of 
Nations  In  regard  to  the  Incident.  I  was  deeply 
pressed  when  hearing  the  Lord  Keeper's  report 

127.  Ex.  3340,  Aff.  par.  28,  Tr.  30756-30757. 

128.  Ex.  3340’  Aff.  par.  31,  Tr.  30761-30762. 

120-  Br.  IMP  Aff.  mr.  321  Tr.  30Z62f3°Zas - — 


jJ^Tnot  help  sympathizing  with  His  Majesty  in  his 

anxiety."  ^ 

August  2,  1938 

»1.  In  dealing  with  the  present  Incident, 

we  are  to  adopt  the  policy  of  nonaggrandizement  in 

order  to  avoid  a  war  with  the  USSR. 

»2.  V/e  are  to  solve  this  problem  by 

diplomatic  negotiations  and  if  the  developments 
thereof  make  it  necessary,  we  had  better  withdraw 
from  the  Changkufeng  line." 

131. 

September  26,  1940 

«It  is  indeed  regrettable  that  such  measu 

are  taken  by  those  in  the  field  who  do  not  underst 

the  general  situation.  It  is  people  like  this  whc 

make  the  grave  blunders." 

132  • 

December  3j  1940 

"After  the  present  war,  there  is  little 
doubt  that  the  only  uninjured  countries  will  be  t! 
USSR  and  the  United  States,  while  others  would  be 
exhausted.  Then  Japan  will  bo  placed  between  th 

to  an  extremely  endur  8 


on  simplicity  and  virility,  j.  is  not  so 

difficult  to  emerge  favorably  in  .the  end." 

,„...l33. 

July  31,  l?41 

"There  are  several  means  to  be  tric-d  regard- 
Ing  the  relationship  between  America  and  Japan.  We 
must  deliberate  patiently  on  the  matter  in  a  con¬ 
structive  manner.  I  would  urge  the  premier's  careful 
consideration  on  this  point." 

134. 

August  2,  1W 

"Under  these  circumstances,  we  v/ould  be 
threatened  b"  an  acute  national  crisis,  if  we  made 
_ vi  mvr  fl i nloinst ic  moves • 


Language 


careless  ana  x  ui&'.-u  - - - 

of  the  Council  in  the  Imperial  presence.  *  *  *" 

140. 

October  17?  194-1 

"In  deciding  the  fundamental  policy  of  our 
country  you  need  not  necessarily  follow  the  decisions 
of  the  Council  in  tho  Imperial  presence  on  the  6th  of 
^tamber.  but  should  study  carefully  conditions  both 


it." 

142. 

November  19,  1941 

"Accordingly,  I  advised  Hi. 

the  Premier  solicits  His  Majesty’s  1 
circumstances  require,  the  Premier 
to  hold  the  Council  in  the  Imperial 
participation  therein  of  all  the  So 

140.  Ex.  11^4,  Tr.  10291,  as  Correc 
Section.  Tr.  11142. 

141.  Ex.  1156,  Tr.  10295. 

142.  Ex.  1181,  Tr.  10389,  as  Corrcc 
Section,  Tr.  11143. 


L 
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the  same  witnouL  vne 

priate  steps  which  Your  Majesty  might  not  repent  of 
afterwards ." 

144. 

November  30,  1941 

"I  replied  that  His  Majesty's  decision  is  of 
such  gravity  that,  once  decided,  it  could  not  later 
be  retracted.  Hence  it  is  felt  that  if  there  is  the 
least  uncertainty  every  possible  precaution  should  be 
taker  to  do  that  to  which  His  Majesty  can  give  assent 

47.  On  the  other  hand,  the  prosecution  has 
not  pointed  out  ono  single  diary  entry  where  KIDO 
said  "I  urged  war,"  or  an  equivalent  statement. 

48.  Before  dealing  with  the  facts  in  detai! 

we  must  confess  we  are  at  a  loss  to  understan 

facts  the  prosecution  claims  establishes  a  c 

in  so  far  as  KIDO  is  concerned,  v/hen  KIDO  is  ouppos 

143.  Ex.  1190,  Tr.  10429,  as  Corrected  by  Langucge 

Section.  11,143.  .  ,  bv  Language 

144.  Ex.  11  qA.  Tt*.  10468.  as  Corrected  y 


to  have  joined  it,  and  what  were  its  purposes.  One 
of  the  prosecution's  chief  witnesses,  Premier 
WAKATSUKI  never  hoard  of  any  plan  or  conspiracy  by 
these  accused  or  any  one  to  plan  and  wage  wars  of 
aggression  to  conquer  China  and  eventually  the  world^ 
By  repetition  of  the  words  conspiracy,  joined  the 
conspiracy,  conspirators,  etc.,  the  prosecution  does 
not  establish  there  was  one,  or  that  KIDO  was  a  con¬ 
spirator. 

49.  In  abandoning  the  conspiracy  charges 

against  KIDO  for  the  period  of  time  from  October  28, 

14-6 

1930  to  Juno  13,  1936  *  it  must  be  assumed  that  the 

prosecution  has  also  abandoned  all  charges  of  sub¬ 
stantive  crimes  during  this  period,  as  it  has  pursued 
the  conspiracy  method  of  proof  and  fails  to  point 
out  any  proof  of  substantive  crimes  against  KIDO. 

THE  PRESIDENT:  We  will  adjourn  until  half- 


145. 


past  one. 


(V/hereupon,  at  1200,  a  recess  was  taken.) 


145.  Tr.  1591. 

146.  Par.  JJ-2,  Tr.  41047. 
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Th^  Tribunal  ’not,  pursuant  to  recess,  at 


1330. 


IaARS  1AL  OF  THu  COURT:  The  International 
iiilitary  Tribunal  for  the  Far  East  is  nov;  resumed. 

THE  PRESIDENT:  air.  Logan. 

IiR.  LOGAN:  If  the  Tribunal  please,  I  will 
continue  reading  fron  page  47,  Par.  50,  tfarquis  KIDO: 

VI.  EVENTS  WHILE  KIDO  V/aS  CHIEF  SECRETARY 

TO  THE  LORD  KEEPER  OF  THE  PRIVY  SFAL: 

1930  -  June  13,  1936. 

50.  Briefly,  from  1930  to  June  13,  193&, 
KIDO,  as  Secretary  to  the  Lord  Keeper  of  the  Privy 
Seal,  gathered  information  for  the  Lord  Keeper,  so 
that  he  could  be  well  informed  if  the  Emperor  asked 
for  advice.  KIDO  was  not  permitted  to  hole  audiences 
with  the  Emperor.147  His  diary  during  this  period 
records  innumerable  instances  of  his  opposition 
the  military  plotting  and  injecting  itself  into 


1*7.  Tr.  31,400 
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148 

g a i cervfe ro  1  of  the  govcrnnent,  UiB  fliU  uuu„ - 

viction  that  the  various  branches  of  the  government 

149  ' 

should  be  conducted  in  a  constitutional  nanner, 

148.  Diary  6/23/31  -  Aff.  par.  10,  Tr.  30,728 

"  6/26/31  -  Aff.  par.  10  Tr.  30  728-9 

"  7/11/31  -  Ex.  179-A,  Tr.  1925-6 

7/13/31  -  Ex.  179-3,  Tr.  1926-7 
8/7/31  -  Ex.  179-F,  Tr.  1927-8 
3/12/31  -  Ex.  179-G,  Tr.  1930-I 
9/9/31  -  Ex.  179-C,  Tr.  1934-5 
9/12/31  -  Ex.  179-D,  Tr.  1936 
9/19/31  -  Ex.  179-H,  Tr.  1936-7 
9/21/31  -  Ex.  179-R,  Tr.  1937 
9/22/31  -  Ex.  179-1,  Tr.  1933 
9/23/31  -  Ex.  179- J,  Tr.  1939 
10/1/31  -  Ex.  179-L,  Tr.  1940 
10/5/31  -  Ex.  179-h,  Tr.  1941  and  addi¬ 
tional  excerpt  Aff.  par.  16,  Tr.  30. 725 
10/6/31  -  Ex.  179-N,  Tr.  1941  and  addi¬ 
tional  c-xccrpt  Aff.  par.  17,  Tr.  30,736 
10/7/31  -  Ex.  179-0,  Tr.  1941  and  addi¬ 
tional  excerpt  Aff.  par.  18,  Tr.  30,737 
10/12/31  -  Aff.  par.  18,  Tr.  30,738 
10/14/31  -  Ex.  179-P,  Tr.  1941-42 
11/13/31  -  Aff.  par.  22,  Tr.  30,742-3 
11/17/31  -  Aff.  par.  22,  Tr.  30,744-7 
1/11/32  -  Ex.  2191,  Tr.  15,731,  Aff.  par. 
24.  Tr.  30,751-2 

I/21/32  -  Aff.  par.  26,  Tr.  3C.754 
2/16/32  -  Aff.  par.  31,  Tr.  30,761-2 
2/17/32  -  Aff.  par.  32,  Tr.  >',762-4 
5/16/32  -  Aff.  par.  39,  Tr,  30,7/6-81 
5/17/32  -  Aff.  par.  40,  als-,  Ex.  2252. 
as  Corrected  by  Lang.  Sec.,  Tr.  16,215 
,  „  "  2/26/36  -  Aff.  par.  56,  Tr.  3C.604-9 

149.  Diary,  10/19/31  -  Aff.  par.  21,  Tr.  30,740-1 

"  10/28/31  -  Aff.  par.  21,  Tr.  30,742 

3/8/33  -  Aff.  par.  47,  Tr.  30.794-6 
3/24/33  -  Aff.  par.  48,  Tr.  30,796-7 
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his  association  with^  and  admiration  for  the  policies 
of  Prince  SAIONJI,  the  historical  development  of 

15 

the  duties  of  the-  Lord  Keeper  during  cabinet  changes 

152 

and  his  opposition  to  Fascism.  His  subsequent 
and  continued  adherence  to  these  principles  will 
be  dealt  with  hereinafter  in  more  detail. 

51.  It  was  only  two  weeks  after  his  assump¬ 
tion  of  the  position  of  Chief  Secretary  to  the  Lord 
Keeper  of  the  Privy  Seal  that  Prime  minister  HAMA- 

153 

GUCHI  was  assassinated.  Thereafter  followed  a 
series  of  events,  in  which  as  shown  by  his  diary, 

KIDO  had  no  part,  except  as  a  target  of  assassins 

150.  Diary  4/14/31  -  Aff.  par.  9.  Tr,  30.725 

"  12/16/31  -  Aff.  par.  23,  Tr.  30,750-1 

"  1/13/32  -  Aff.  par.  25,  Tr.  30,753 

"  2/26/32  -  Aff.  par.  33,  Tr.  30,767-9 

"  3/27/32  -  Aff.  par.  37,  Tr.  30,774-5 

*  4/8/32  -  Aff.  par.  38,  Tr.  30,775-6 

"  10/18/32  -  Aff.  par.  45,  Tr.  30,791 

"  8/9/34  -  Aff.  par.  51,  Tr.  30,799-800 

"  8/29/35  -  Aff.  par.  53,  Tr.  30,301 

"  7/4/36  -  Aff.  par.  62,  Tr.  30, 023 

151.  Diary  4/13/31  -  Aff.  par.  8,  fr.  30,724-5 

"  4/14/31  -  Aff.  par.  9.  Tr.  30,725-8 

"  12/12/31  -  Aff.  par.  22,  Tr.  30,748 

"  2/12/32  -  Aff.  par.  30,  Tr.  30,761 

"  8/26/32  -  Aff.  par.  42,  Tr.  30,787-8 

"  8/27/32  -  Aff.  par.  44,  Tr.  30,789 

"  9/16/32  -  Aff.  par.  45,  Tr.  30,790 

"  12/15/32  -  Aff.  par.  4$,  Tr:  30,791-3 

152.  Diary  3/3/36  -  Aff.  par.  53,  Tr.  30,818 

153.  Aff.  par.  6,  Tr.  30,722 


in  some  of  them,  but  to  ^11  ot  which  ho  expressed 

his  opposition  and  used  his  best  endeavors  within  the 

scope  of  his  minor  position  either  to  prevent  then, 

or  strove  to  rectify  the  resultant  effects  on  Japan's 

internal  and  external  affairs:  the  uiarch  Incident 

in  1931  which  served  as  the  conncncecent  of  the  Amy's 

154 

^riving  power  in  the  political  field,  the  uanchur- 

155 

ian  Incident,  October  17,  1931  Incident,  the 

I56 

Salcurada  Incident  of  January  13,  1932,  the  assassi¬ 
nation  of  Dan  and  INOUE,  leader  of  the  Linseito 

157 

Party  in  February  1932,  the  Lay  15,  1932  Incident 

in  which  the  residence  of  the  Lord  Keeper  of  the 

Privy  Seal  was  bombed  and  Price  Minister  INUKAI 
158 

assassinated,  the  so-called  god-sent  troop  affair 
159  160 
in  July  1933,  the  august  1935  Incident,  and 

the  February  26,  1936  Incident  in  which  SAITO,  Lord 

Keeper  of  the  Privy  Seal,  TAKAHASH I ,  Finance  minister 

161 

and  others  were  assassinated. 

52.  Critical  reference  is  made  by  the 
prosecution  to  several  events  which  occurred  during 

154.  Aff.  par.  7^  Tr.  30,723,  Diary  3/9/32,  par.  36, 

155.  Diary^io/17/31,  Aff.  par.  20,  Tr.  30,739-40; 

_  Diary  3/9/32,  Aff.  par.  36,  Ir.  30.772-3 

156.  Diary  1/13/3!,  Aff.  par.  25,  Tr.  30,753 

157.  Aff.  par.  6,  fr.  30,722  or7, 

158.  Diary  5/16/31,  Aff.  par.  39,  Tr.  30,776-81 

}%•  Par.  6,  ir.  30,722 


Diary 


this  period*  It  refers  to  rCIDO's  Diary  of  September 
162 

10,  1931  in  which  iCIDO  agreed  in  general  with 
TaNI's  opinion  that  self-defensive  action  in  i.ian- 
churia  night  be  unavoidable  according  to  develop¬ 
ments.  As  explained  by  KIDO^  he  believed  the  posi¬ 
tion  of  the  Japanese  people  in  Manchuria  v/as  becom¬ 
ing  dangerous  and  he  was  afraid  that  they  might  be 
massacred  as  were  the  Japanese  by  the  Bolshevik 

parties  in  1920  at  Nikolaevs':.  The  details  of  that 

-  163 

incident  vere  described  by  the  accused  kINAMI. 

53.  As  abundantly  shov;n  in  the  evidence, 
when  the  manchurian  Incident  started  the  official 
announcement  was  that  the  action  was  taken  in  self- 
defense.  KIDO  believed  at  that  tine,  and  so  testi¬ 
fied  on  cross-examination,  that  the  action  initially 

164 

was  in  self-defense.  It  v/as  not  until  about  a 
week  later,  however,  when  he  heard  rumors  that  the 
action  had  not  been  taken  in  self-defense  and  he 
conseauently  questioned  HaYhSHI  of  the  Viar  Depart¬ 
ment  at  Kasan  nall  as  shown  in  his  diary  entry  of 

165  . 

September  23,  1931.  These  two  statements  are  not 

irreconcilable  as  the  prosecution  would  have  the 

162.  Par.  JJ-4,  Tr.  41,048 

163.  Tr.  19,?oi 
Jr-  31,476 

165.  Ex.  179- J,  Ir.  1999 


this  period.  It  refers  to  FIDO's  Diary  of  September 
10  1931162  in  which  KID°  agree'1  ln  general  with 

TANI's  opinion  that  self-defensive  action  in  uan- 
churia  night  be  unavoidable  according  to  develop¬ 
ments.  As  explained  by  KIDO,  he  believed  the  posi¬ 
tion  of  the  Japanese  people  in  Manchuria  was  becom¬ 
ing  dangerous  and  he  ras  afraid  that  they  might  be 
massacred  as  were  the  Japanese  by  the  Bolshevik 
parties  in  1920  at  Nikolaevs’:.  The  details  of^that 
incident  were  described  by  the  accused  kINAMI. 

53.  as  abundantly  shown  in  the  evidence, 

when  the  i«anchurian  Incident  started  the  official 
announcement  was  that  the  action  v.as  taken  in  self 
defense.  KIDO  believed  at  that  tine,  and  so  testi¬ 
fied  on  cross-examination,  that  the  action  initially 
was  in  self-defense.  It  was  not  until  about  a 

week  later,  however,  when  he  heard  rumors  that  the 
action  had  not  been  taken  in  self-defense  and  he 
conseauently  questioned  HAYASHI  of  the  Vuir  Dep^r 
nent  at  Kasan  nan  as  shown  in  his  diary  entry 
September  23,  1931.  ^  These  two  statements  are  not 

irreconcilable  as  the  prosecution  would  hc.ve 

162.  Par.  JJ-4,  Tr.  41,048 

163.  Tr.  19,781 

164.  Tr.  31,476 

165.  Ex.  179- J,  Tr.  1939 
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Tribunal  believe.  One  referrert  to  his  belief  on 

,  -i  ft  i  Qfti  and  the  other  to  his  belief  on 
September  10,  J-7-) 

Septenber  23,  1931.  XID0’S  Position  at  that  tine 
very  minor  and  he  had  nothing  to  do  with  poli¬ 
cies  or  decisions  as  testified  to^by  the  accused 
SHIRATORI  on  cross-examination. 

54.  As  shown  in  tCIDO's  Diary  of  September 
22  1931, 167  the  EriPeror  had  already  approved  the 

government's  policy  to  strive  not  to  extend  the 
Manchurian  Incident  and  the  Army  was  indignant  be¬ 
cause  the  Emperor's  opinion  had  been  induced  by  his 
personal  attendants.  It  also  shows  that  KIDO  in 
the  minor  position  as  Chief  Secretary  to  the  Lord 
Keeper  of  the  Privy  Seal  and  some  of  his  friends 
thought  the  Enperor  ha^  better  not  say  anything  ^ 

.  further  .  .  unless  il  necessitated  to  do  so 
and  that  Prince  SaIONJI  should  not  cone  to  Tokyo 
"...  unless  there  is  an  important  change  in  the 

situation.-.  ."l69  The  prosecution  fails  to  mention 

_ _ nru».  nreues  that 


was 


trouble  witn  ' 

Thfc  first  part  of  this  statement  is  speci 
latter  part  of  the  supposition  is  Probab] 
thc  prosecution's  Knowledge  of  what  aotui 

the  next  month  on  October  17,  1931.  The 
also  ignores  the  fact  as  reported  in  KID 
of  October  7,  1931  an*  October  12,  1931, 
did  ta:ce  part  in  having  Prince  ShIONJI  r 
Tolcyo,  when  a  change^occurre'  and  the  si 
did  become  alarming.  Vias  it  a  crime 

and  his  friends  to  express  apprehension 
gathering,  which  thoughts  were  not  conv 
Emperor?172  KIDO  had  no  responsibility 

the  Emperor  at  that  time.  V/as  it  a  cri 
to  have  the  safety  of  the  Emperor  and  * 
in  mind?  The  assassination  of  Prime  £ 
OUCH  I  in  November  1930  and  the  March  1 
were  fresh  in  their  minds  at  that  time 
17,  1931  Incident  which  occurred  one  a 
justified  their  apprehensions.  As  KIE 
cross-examination,  he  v/as  worried  abo 
and  the  possibility  of  those  close  to 
being  eliminated  and  replaced  by  acti 

170.  Par.  JJ-(  ),  Tr.  41 ,057 

171.  Aff.  par.  18,  Tr.  30,737-8 

172.  Aff.  par,  15,  Tr.  30,733 


KID0  be  condemned  or  praiseu  accuse  ne  wornea 
about  the  possible  machinations  of  the  militarists? 
Anyone  who  has  opposed  militarists  would  understand 
„hy  he  was  worried.  Incidentally,  when  cross- 
examined  on  this  excerpt  or  September  22,  1931, 

KiDO  was  unjustly  accused  by  the  prosecution  of 
using  a  •weasel"  word  "thoroughly^hlch  the  prose¬ 
cution  said  was  not  In  his  diary.  Later  when 
this  diary  entry  was  referred  to  the  Language 
Section,  It  was  found  that  the  word  "thoroughly" 
had  been  omitted  by  the  prosecution  In  its  transla¬ 
tion.  The  excerpt  was  corrected  but  nothing 

further  was  said  by  the  prosecution. 

55.  KIDO's  evidence  of  the  principal  events 

which  happened  during  this  period  were  oorrobora 
as  follows: 

SHIDEHARA  -  on  the  lack  of  control  of  the 
Cabinet  over  the  Army.  INUKAI  -  on  the  inabil 

to  withdraw  the  Army  fror.;  Hanchuria  due  to  oppos 
of  the  Amy.176  The  facts  regarding  the  increased 

political  influence  of  the  military  during 
period  of  tine,  as  set  forth  in  Fah  s  bo  -  •» 


the  Cabinet  decision  to  avoia  extension  ox  tne 
churian  Incident.1  °  SHHDEHARA  -  with  respect^to 
runors  of  possible  happenings  in  Manchuria.  The^ 
events  of  the  October  Incident  as  related  by  hlMtil. 
The  facts  concerning  the  inability  of  UOAKI  to  form 
a  cabinet  in  January,  1937  ^testified  to  by  the 
witness  TSUGITA,1  \nd  UQAKX.  The  facts  regarding 
the  February  26  Incident,  as  testified  to  by  GOTO. 

The  fact  that  Count  mAKINO,  Prince  SAI0NJ1,  and 
HARADA,  the  Elder  Statesmen,  and  KIDO  were  worried 
about  the  unlawful  movements  of  the  militarists, 
their  efforts  for  a  sound  development  of  parlian 
ary  government,  and  the  fact  that  ivIDO  and  HARA 
often  put  questions  to  SUZUKI  and  INOUE  at  di 

parties  or  tea  ceremonies  to  obtain  informs 

.  oc  testified  to  by 
regarding  the  military  movements,  as 

178.  Tr.  *5, 159-61  185.  Tr*  1639 

179.  tr.  19,088  _  ,,00.1.  Tr.  32,843" 


"Governnent  in  Japan;"  als^as  sot  forth  in  the 
testimony  of  INOUE,  Saburo.  KATAKURA  -  that  the 
Army  in  the  ^anchurinn  Affair^did  not  act  in  accord¬ 
ance  with  Cabinet  decisions.  Telegrams  from  the 
War  minister  date^  September  19,  1931,  confirming 

the  Cabinet  decision  to  avoid  extension  of  the  ^an- 

l8o 

churian  Incident.  SHHDEHARA  -  with  respect  to 

181 

rumors  of  possible  happenings  in  Manchuria.  The 

182 

events  of  the  October  Incident  as  related  by  IiINAmI. 

The  facts  concerning  the  inability  of  UGAKI  to  form 

a  cabinet  in  January,  1937  as  testified  to  by  the 

I83  184 

v.'itness  TSUGITA,  and  UGAKI.  The  facts  regarding 

18? 

the  February  26  Incident,  as  testified  to  by  GOTO. 

The  fact  that  Count  iuAKINO,  Prince  SAIONJI,  and 
HARADA,  the  Elder  State smen,  and  KIDO  were  worried 
about  the  unlawful  movements  of  the  militarists; 
their  efforts  for  a  soun^  development  of  parliament¬ 
ary  government,  and  the  fact  that  KIDO  and  HARaDA 
often  put  questions  to  SUZUKI  and  INOUE  at  dinner 
parties  or  tea  ceremonies  to  obtain  information 
regarding  the  military  movements,  as  testified  to  by 

178.  Tr.  35,159-61  185.  Tr.  1639 

179.  Tr.  19,088 

18°.  Ex.  3421A.  Tr.  32,826;  Ex.  3422-1,  Tr.  32,843-4 
Tr.  33,589-90 
182.  Tr.  19,790 
1§3.  Tr.  29,649-50 
i84.  Tr.  1608,  1609,  1628 


INOUE 


June  13,  1936  -  October  22,  1937 
56.  During  this  period  of  tine  xCIDO  was 
President  of  the  Bureau  of  Peerage,  No  events  of 
special  importance  respecting  KIDO  have  been  pre¬ 
sented,  and  no  charge  is  mentioned  in  the  prosecu 
tion's  summation  for  this  period  of  tine, 

VIII 


EVENTS  VlIILb  .{IDO  WAS  MINISTER  OF 

EDUCATION  aND  AFTER  JANUARY  11,  1938 

CONCURRENT  WELFARE  MINISTER 

OCTOBER  22,  1937  -  mAY  26,  1938 

57*  We  now  pass  on  to  consider  the  facts 

during  the  period  xCIDO  was  a  Cabinet  minister,  at 

the  inception  of  which,  October  22,  1937,  the 

prosecution  now  claims  after  two  years  of  trial, 

187 

its  case  against  him  begins  substantially,  al¬ 
though  the  Indictment  charges  him  with  various 
crimes  dating  back  almost  ten  years  previous  —  to 
wit,  January  1,  1928.  He  was  not  a  cabinet  minister 
when  the  China  Incident  started  on  July  18,  1937,  and, 
therefore,  had  no  responsibility  for  the  alleged 

186.  Tr.  35,159-161 

187,  Par.  JJ-1,  Tr.  41,047 


SL 
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planning,  preparation  or  initiation  thereof.  The 

188 

prosecution  has  abandoned  this  Count  against  him. 

58,  Under  the  Constitution  of  Japan, 

Article  LV,  it  is  stated:  "The  respective  Ministers 

of  State  shall  give  their  advice  to  the  Emperor, 

189 

and  be  responsible  for  it."  At  the  meetings  of  the 
Cabinet  discussions  were  held  but  generally  speaking 
the  details  pertaining  to  any  particular  ministry 
were  left  to  the  competent  minister  of  that  ministry^ 
and  his  explanations  generally  passed  the  Cabinet. 

It  is  only  natural  that  when  a  minister  of  State 
presented  a  natter  to  the  Cabinet,  if  the  other 
Ministers  had  insufficient  data  or  information  to 
raise  objections  to  the  competent  Minister's  opinion 
they  would  not  be  in  a  position  to  offer  objection. 
Thus  policies  submitted  by  the  competent  minister 
were  generally  supported  by  the  Cabinet,  if  the 
competent  Minister  explained  it  satisfactorily.  Of 
course,  administrative  matters  were  handled  by  each 
minister  without  submission  to  the  Cabinet.  If 
Ministers  of  State  are  to  be  indicted  as  war  crim¬ 
inals  for  formalistic  responsibility  for  attending 
Cabinet  meetings  and  casting  a  vote  in  support  of 

188.  Par.  JJ-89,  Ir.  41,128  ' 

189.  Ex.  68,  Chapter  IV,  art.  LV,  Tr.  17?475 

190.  Tr.  31,385-31,336 
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measures  discusser  uu  v  a  ^uwu  uuy  v/e  as;v 

why  oost  of  the  Ministers  of  State  during  the  tine 
that  KIDO  was  a  Cabinet  minister  were  not  indicted? 

VIII  (a) 

Military  Training  Vas  Not  Intensified  While 

KIDO  V/as  education  Minister. 

59,  KIDO  was  Minister  of  Education  from 

October  22,  1937  to  i^ay  26,  1938.  There  is  no 

competent  evidence  that  as  minister  of  Education 

KIDO  used  his  position  to  further  militarism  or 

aggression.  KIDO’s  testimony  that  when  he  was  the 

Education  Minister  he  never  promoted  or  encouraged 

military  training  in  the  schools  was  not  challenged 

191 

by  the  prosecution  on  cross-examination.  The 

broad  and  sv/eeping  conclusions  and  opinions  of 

Colonel  Donald  Ross  Nugent,  prosecution  witness, 

with  respect  to  teaching  of  aggressive  militarism 

in  the  schools  w as  shown  on  cross-examination  to 

have  been  unwarranted.  His  testimony  regarding  the 

period  of  time  KIDO  v/as  Minister  of  Education  was 

sparse.  He  readily  admitted  that  he  could  not 

3.92 

understand  Japanese  well.  He  instituted  an  ^ 
inquiry  to  the  students  through  an  interpreter. 


i 


40,000.  He  admitted  tnat  ene  legaj.  minimum  ior 

military  training  as  late  as  1940  to  1941  was  only 

from  lk  hours  to  3  hours  and  the  rest  was  left  to 

197 

the  discretion  of  each  school.  He  could  not  even 

state  the  amount  of  time-  devoted  to  military  training 

a*  distinguished  from  physical  exercise  in  his  own 
198 

school.  He  admitted  he  was  merely  stating  his  own 

199 

opinion.  He  also  admitted  that  other  influences 

outside  of  school  could,  have  inculcated  ultra- 

200  ,  .  . 
nationalism.  Not  even  one  textbook  was  produced 

to  back  up  his  opinion.  Colonel  Nugent  also  admitted 

t.hnt  in  th*.  iTni  States  from  1937  on,  military 


60.  It  is  clear  frou  the  testimony  of 
prosecution  witness  Professor  KalGO,  Tokioni  of 
Tokyo  Imperial  University  that  military  training 
in  schools  in  Japan  was  not  started  by  KIDO  but 

202 

had  been  in  force  and  effect  in  Japan  since  1886. 

KaIGO  also  testified  that  compulsory  rifle  drill  was 

203 

not  initiated  until  1939,  v/hich  was  after  KIDO 
resigned  fron  the  Ministry  of  education. 


Of  IKES-HIMA.  While  it  is  .re  y 

airoct  that  in  1»7  (ha  docs  not  state  whether  before 

or  after  October  22nd)  the  school  system  vras  reorganize 

and  more  school  time  was  devoted  to  military  training 

and  teaching  of  military  subjects,204  he  admitted  on 

cross-examination  that  at  the  time  in  question  he  was 

an  employee  of  a  broadcasting  company,  that  his  whole 

testimony  on  direct  was  hearsay  and  that  he  did  not 

recall  how  much  more  time  was  devoted  to  military 

training  when  KIDO  was  Education  Minister.  KIt>0 

testified  that  the  first  statement  above  madefy 

_ _ _  nnf  true.  This 


from  tha  Ministrv  of  Education. 

62.  Ho  also  tosti^iod  that 


-  fl 
a 


*  - 


46,490 

■^Ton  direct  exaninatl^  to  the  offset  that  more 
tioo  was  devoted  to  military  train'ng  and  teaching 
f  nllitarv  subjects  while  HDO  ms  Education  Minister, 

U  pQQ 

„as  incorrect.  On  cross-examination  bv  the 

prosecution,  denied  that  the  question  of 

conpulsory  attendance  at  the  Youth  school  which  came 
into  efeect  in  April,  1939  hod  been  agreed  upon  while 
"orcuis  KIDO  was  Education  Minister.  The  Tribunal's 

Zrlon  is  caned  to  the  -t  that  While  the  prose- 
cut  ion  witness  IKEMTOfc  w<  «n  pwIow  of  a  business 
concern  and  he  admitted  his  testimony  was  hearsay, 
I-JAHA^U  was  the  Chief  o'  the  Section  of  Archives 
and  Documents  of  the  Ministry  of  Education  during 
KIDO’s  tenure  of  office  as  Minister  of  Educati 


209.  T.  18,577  „  , 

210.  T.  18,568-18,569 


I  i 

1  I 


II 


Prosecution  witness  0UCHI^t<*&4t f led-o: 
tion  that  KIDO  demanded  the  dismissal 


direct  examii 
of  Processor 
Universitv  o 

bv  officials 
But  OUCHI,  t 

was  testifying  from  hearsay  and  that  the  reason 
for  the  dlsnlssal  of  YANAIHARA  was  because  of  a 
certain  essav  which  he  published  a-d  in  view  of  the 

213 

delicacy  of  the  situation  he,  OUCHI,  and  other 
friends  of  YANA  I  HA  RA  advised  YANAIHARA  to  resign, 
which  he  did  voluntarily,214  and  there  is  nr  direct 
evidence  that  rID0  demanded  YANAIHARA  to  resign. 

V'hv  did  the  rrosecution  fail  to  call  YANAIHARA? 

On  the  other  hand,  TAKAGI,  Yasaka,  Professor 

of  the  Imnerial  Universitv  of  Tokvo,  who  had  also  g 
. . states  of  America, 


University.  ™  co“ . . . . . ' 

that  Kiuo  had  common  Ideas  with  the  unlvers'tv  author 

Itles  about  university  autonomv  and  that  KIDO  never 
tried  to  antagonize  or  brln^any  we.sure  whatsoever 
to  bear  noon  the  university  In  dealing  with  the 

question  of  Professor  YANAIH..RA,  XIDO  told  hln  he 
would  not  interfere,  leaving  the  solutionof  the 
problem  to  th."  university  authorities. 

TAKEGI  was  one  of  the  councillors  of  the  university 
at  that  tine  and  he  stated  that  he  Vnew  that  Marouls 
.  .  .  _ _ _  nvort-  nnv  orossure  nhatso 


apoli^s  to  a  period  of  tin 

216.  T.  ^1,6^2  . 

?17.  v,  31,642 


April  1939 


sucb  opinion  0**  OUCHI  vms 


1937  first  KOMOYE  Cabinet 


67.  As  pointed  out  bv  the  prosecution, 

232 

the  cabinet  decision  of  January  21,  1938  '  stated: 

».  .  .  it  Is  exrected  that  education  will  be  reformed 

in  order  to  cultivate  the  character  of  the  people  of 

233 

a  great  nation."  This  is  commendable,  not 

criminal.  It  is  submitted  that  there  is  nothing  in 
those  quoted  remarks  which  conflicts  with  KIDO's 
testimony.  It  certainly  cannot  be  argued  that  that 
part  o^  the  cabinet  decision  pointed  to  militarism, 

234 

as  th~  prosecution  would  have  this  Tribunal  believe. 
KIDO's  statement  In  answer  to  Baron  OKURA's  interpell¬ 
ation  confirms  the  wholesomeness  of  KIDO's  purpose  of 
235" 

education.  The  prosecution  did  not  produce  or 

refer  In  its  summation  to  one  order,  one  directive, 
one  ordinance  regarding  militarism  in  the  schools 
Issued  bv  KIDO  as  Ilinister  of  Education,  to  substantiate 
its  position,  nor  was  ther-*  any  evidence  to  explain 
their  absence,  if  they  had  been  issued. 

68.  The  prosecution  argues  that  KIDO  knew 
of  the  Hanking  atrocities  and  therefore  his  credit  as 
a  witness  is  destroyed,  as  he  had  denied  knowledge  of 


these  atrocities  in  his  ffidavit.  The  prosecution 

nrkes  light  of  HaRADA's  recollection  of  an  illness  ho 

had  and  which  ho  reported  to  Dr.  £*AhhA  had  occurred  two 

2^7 

or  three  years  previously,  but  condemns  KIDO  for 

alleged  failure  to  recall  oee  event  of  eleven  years 

ago,  which  had  occurred  dur^nr  a  kaleidoscopic  period 

of*  Japan’s  history .  ,,rher  confronted  wi^h  a  newspaper 

report  of  an  interpellation  of  him  by  Baron  OKJTIA  at  a 
2^8 

budget  meeting,  ~  end  his  recollection  was  refreshed, 

KIDO  readily  admitted  the  occasion,  but  stated  his 

recollection  was  that  he  had  talked  on  the  sense  of 

239 

superiority  o^  the  Japanese  nationals  in  China. 

69.  The  prosecution  then  offered  in  rebuttal 

240 

the  actual  proceedings  of  th^  budget  meeting  which 
showed  that  OKURA  mentioned  reports  in  foreign  news¬ 
papers  about  distasteful  things  written  about  the 
actions  of  Japanese  forces  in  the  fhenghni-Nanking  area. 
He  also  discoursed  at  length  upon  the  attitude  found 
abroad  of  the  sense  of  superiority  exhibited  by  the 
Japanese  nationals  toward  the  Chinese,  and  this  was 
the  focus  of  his  criticism. 

70.  KIDO  acknowledged,  in  replv  to  OKURA, 

237.  T.  38,684 

238.  Ex.  3342-A,  31, 53.5 

239.  T.  31,516 

240.  F.x.  3737-A,  37,285-37,292  _ _ 


s^nso  o  suponontv  nan  u*-*™  aua*  wv «  -•*“ 

►hat  further  renedial  pleasures  would  be  carried  out. 
Does  this  sound  like  a  militarist?  Since  the  prosecu 
tion's  evidence  shows  KTDO  was  endeavoring  to  correct 
the  sense  o'  superioritv  in  the  school  children's 
minds,  how  can  it  fairlv  charge  that  he  fostered 
ultra-nationalism  and  aggression? 


•».  of  reports  silo?'-'  1 

IcnUine  •  lf^0^VnOVm  ' 
he  naturally  w>uV’  have 

to  o wui"  The  nere  foCt 
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f  the  actual  proceeding?  ° 
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.•non  OKUi-’3 


me  article  in  question  is  not  a 

statement  of  policy"  and  the  Tokyo  Gazette  is  not  the 
press."  Moreover,  the  nrosocution  when  it  put  the 
u_stion  to  IWi.Ur.TSU  said,  "I  v/ill  leave  cut  the  Tokyo 
!45.  T.  28.4m  Oft  402  28.401.  28,404,  28,405,  26,406, 


72.  Witness  ISlill,  Itero,  of  the  Foreign 
Office,  testified  on  cross-examination  on  October  3, 

1947  that  there  was  nothing  about  the  atrocities  in 
Nanking  in  the  Japanese  newspapers;  that  he  never 
heard  that  HIHOTa  ever  presented  this  question  to  the 
Cabinet  and  that  he,  ISHII,  did  not  regard  the  Cabinet 
as  a  body  to  discuss  such  a  question;  that  the  Cabinet 
v.ts  not  in  any  position  to  deal  with  questions  which 
concerned  the  nilitary  in  the  field  and  that  he  never 
heard  that  this  matter  was  submitted  to  the  Cabinet. 

On  redirect  examination  he  stated  that  the  matter  was 
called  to  the  attention  of  the  liaison  conferences  and 
warnings  were  issued  to  the  military  and  that  the 
Foreign  Office  could  do  nothing  more  than  it  did  from 
the  standpoint  of  the  authority  in  its  possession. 

73.  Minister  of  Justice  EhlONO,  Suehiko,  tes¬ 
tified  that  during  the  First  KOI. 0 YE  Cabinet,  Cabinet 
Ministers  were  not  informed  at  the  cabinet  meetings 
about  the  acts  of  atrocities  which  were  committed  in 
China.  He  did  not  know  whether  there  were  any  protests 
from  foreign  countries  but  if  there  were,  such  pro 
tests  worn  rmv«r  brought  to  the  attention  of  the  Cabinet 
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■  •  ■ 


, _ 
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testimony  of  I..ATSUI,  and  luiYi.  vfere  all  to  the 

1  sane  effect. 

2  VIII  (b) 

"The  Japanese .Spirit" 

4 

74.  In  support  of  its  contention  that  KILO 

5 

sympathized  with  an<-.  participated  in  Japanese  aggres- 

6 

sion  in  China  the  prosecution  refers  to  an  article 

called  "The  Japanese  Spirit"  which  appeared  in  the 

8  248 

9  Tokyo  Gazette  of  Iuarch-April  1938.  The  prosecution 

10  only  read  into  the  record  a  part  of  this  article.  It 
n  3lso  contends  that  the  defense  witness  IWAMi.TSU  stated 

12  that  generally  speaking  no  statement  would  be  issued 

13  )v  the  Department  of  Education  without  the  knowledge 

14  3f  the  Minister  of  Education.  IVA.MhTSU  answered  this 

15  when  he  was  quizzed  by  the  prosecution  on  a  hypothetical 

16  juestion  -  if  it  is  possible  that  on  important  statement 
of  policy  could  be  Issued  to  the  press  by  the  Ministry 

18 

of  Education  without  the  knowledge  and  approval  of  the 

19  249 

.  linister  himself.  The  article  in  question  is  not  a 

20 

21 "statement  of  policy"  and  the  Tokyo  Gazette  is  not  the 

22 "press."  Moreover,  the  prosecution  when  it  put  the 

23<[Uestion  to  IWalkTSU  said,  "I  will  leave  cut  the  Tokyo 

24 J 545.  T.  28,401,  28,402,  28,403,  28,404,  28,405,  28,406, 
28,407 

25:!tn*  T*  33,878,  33,879,  33,880 

247.  Ex.  3337.  T.  30.6^8 

248.  Par.  JJ-47!  T.  41.086:  - — 


Gazette."  it  substituted  the  word  "press."  It 

is  clear  that  IW..M1.TSU  was  not  purporting  to  say  any¬ 
thing  about  the  Tokyo  Gazette  when  he  answered  this 
question.  Nor  did  the  prosecution  present  that  partic 
ular  publication  of  the  Tokyo  Gazette  containing  the 
article,  "The  Japanese  Spirit"  to  TNu MnTSU  and  ask  him 
the  direct  question  whether  or  not  it  v/as  issued  by 
KILO.  The  prosecution  preferred  to  drop  the  question 
since  the  witness  soil  he  did  not  know  whet  the  Tokvo 


Gazette  was  and  the  prosecution  observed,  "It  is  prob¬ 
able  not  worth  pursuing  it  v/ith  regard  to  the  particular 
250 

statement."  Furthermore,  IWnLLdTSU  answered  the  prose- 

part  of  his  duties  to  issue  state- 

251 

ments  to  the  press  and  he  explained  the  natter  in  detail. 

252 

75.  The  evidence  is  that  the  Tokyo  Gazette  was 
published  by  the  Japanese  Foreign  Affairs  Association, 
that  the  material  in  the  magazine  was  selected  from 
"Shuho"  (The  Weekly  Keport)  edited  by  the  Board  of  In¬ 
formation  and  that  it  v/ns  this  Board  under  direct  con¬ 
trol  of  the  Prime  liinistar  and  not  the  Education  1. in- 

Tokyo  Gazette 


cution  that  it 


is  try  that  supervised  publication  of  the 
253 

in  1938.  KILO  fully  explained  the  method  of  publica¬ 
tions  and  stated  thr.t  he  never  wrote,  edited,  published 
250.  T.  18,532 

I1  hill?!  (certificate  notreadbyProsO 


or  nrr'rn,rrH  c;r  the- oTt lulu  which  appeared' 

25^ 

in  the  "Shuho."  ul though  KILO  hod  nothing  to  do  with 
the  article,  on  direct  examination  he  offered  to  submit 
the  "Shuho"  of  February  9,  1938  wherein  the  article  ap¬ 
peared  but  the  prosecution  did  not  accent  his  offer  nor 

255 

did  it  cross-examine  him  on  this  entire  matter. 

76.  The  Tokyo  Gazette  did  not  reproduce  the 
following  statement  which  appeared  originally  in  the 


"Shuho 


"The  Empire's  action  in  the  present  affair 
(The  China  ..ffair)  does  not  contemplate  any 
aggression  or  conquest  as  enunciated  from  time 
to  time  with  regard  to  its  significance  and  ob 


The  part  of  the  article  which  was  read  by  the-  prosecu¬ 
tion  was  a  mere  introductory  remark.  It  was  not  a 
declaration  of  national  policy  but  a  general  historical 

statement.  KIDO  endeavored  to  find  out  who  wrote  the 

256. 

article  without  success. 

77.  Approval  of  contributions  to  the  "Shuho" 

257 

was  given  by  the  Vice  Minister  of  Education.  From  the 
foregoing  it  is  quite  apparent  that  KILO  was  not  con¬ 
sulted  in  advance  about  the.  article  nor  did  he  approve 


of  it  nor  was  any  report  submitted  to  him  after  the  pub 

licetion.  The  prosecution  offered  no  other  articles 

issued  from  any  departments  controlled  by  KILO  and  ns 

the  President  of  the  Tribunal  observed:  "From  such  a 

number  of  articles  a  hostile  inference  might  be  drawn. 

258  * 

but,  perhaps,  not  from  one  article." 

VIII.  (c) 


78.  The  evidence  is  undisputed  ns  testified 
to  by  Hr.  KISH  I,  Secretory  to  Prince  KONOYE,  that  on 
the ^ night  of  December  16,  1937  he  brought  KILO  a  mes¬ 
sage  from  KOHOYii  stating  that  since  KOKOYE  could  not 
grasp  the  Army's  renl  intention,  KONOYE  wanted  KILO  to 

find  out  from  the  War  minister  at  the  next  cabinet  meet- 
259 

ing.  He  was  not  cross-examined.  The  next  day,  Decem¬ 
ber  17,  1937,  ot  the  cabinet  meeting  XIDO  observed  that 
as  it  is  a  bilateral  negotiation  it  may  become  necessary 
to  make  further  concessions  according  to  China's  counter 
proposals.  He  then  asked  SUGIY<.Mf.  if  the  iO-rny  was  pre¬ 
pared  for  it  and  SUGIYi.HA  said,  "No.  These  are  the 
minimum  terns.  In  cosg  they  are  rejected  by  o..ina, 

there  will  be  no  alternative  but  to  keep  up  military 

260  ^  .  .  .. 
action  against  her."  This  is  corroborates  by  tne 


V 


261 

witness  KI5HI.  It  was  fully  explained  by  KIDO  on 

262 

cross-examination.  War  Minister  SUGIYhMA 1  s  explana¬ 
tions  were  not  clear  and  the  wishes  of  the  High  Com- 

263 

nand  wore  known  to  the  cabinet  only  through  him.  /.nd 

h>  could  not  find  out  from  SUGIYntDi  the  Array's  real 

264 

attitude  toward  the  China  Incident. 

265 

79.  The  prosecution  in  its  general  summation 

266 

cites  KIDO's  affidavit  as  authority  for  the  proposition 
that  according  to  KIDO  the  <irny  was  most  anxious  to 
press  the  peace  solution^  and  that  KIDO  was  the  one 

i  firi  t.ho  hattle  to  keen  the  terns  more  abstract  and 


say  that, 
poken  with 


therefore 


of  intentions  or  Japan  unu  mraxn  iron  snov/ing  aetaiis 

ng  far  as  possible.  Furthermore,  as  shown  in  KIDO's 

Diary,  December  21,  1937,  the  German  Ambassador^re- 

quested  further  instructions  which  were  given  him. 

80.  On  January  16,  1938  Prime  Minister  K0N0YE 

270 

issued  the  statement  of  the  Imperial  Government.  KILO 
stated  in  his  affidavit  that  although  there  was  no  evi¬ 
dence  before  the  Tribunal  that  he  knew  of  that  he  had 
signed  this  statement,  he  voluntarily  stated  that  the 
that,  ho  did  sicn  it.  It  speaks  for  itself. 


report  drafted  by  the  Foreign  Office,  end  at  the  cab¬ 
inet  meeting  Foreign  Minister  HIKOTA  told  his  cabinet 
colleagues  that  he  had  arrived  at  the  conclusion  that 
no  hnqn  fides  could  be  discerned  judging  by  the  reply 
from  Chiang  Kai-shek  which  was  of  such  a  dilatory  nature 
at  that  late  stage,  since  it  sought  an  elucidation  on 

273 

the  meaning  of  Japan's  proposal. 

83.-  The  facts  for  many  months  preceding  the 
decision  by  the  Cabinet  which  adopted  the  advice  of  the 
Foreign  Minister  are  fully  explained  in  the  summation 
of  the  accused  Foreign  Minister  H1U0TA  which  we  need 
not  repeat  but  adopt  os  part  of  this  summation.  KIDO 
held  the  minor  post  of  Education  Minister  at  this  time, 
and  believed  v/het  v/as  told  him  by  the  Foreign  Minister 
on  the  diplomatic  matters  and  followed  his  advice,  ihe 
many  steps  enumerated  by  the  accused  HIKOTA  taken  to 
effect  this  peace  within  his  duties  os  Foreign  Minister 

i  ThO'c  Dart  was  very  minor 


as  cor 


detoils  the t  it  would  bo  quite  nnturol  that  Japan  would 
t  on  inquiry  back  from  Chiang  Kai-shek  requesting  more 
details.  KIDO  replied  that  would  be  but  natural.  He 
wns  then  asked  whether  he  had  asked  the  Foreign  Minister 
on  what  ground  he  hod  based  his  conclusion  that  no  bon£ 
fidcS  Were  being  shown  by  Chiong  Kai-shek.  KILO  replied 
that  he  did  not  recall  whether  or  not  he  did  question  the 
Foreign  Minister!4  There  was  no  necessity  for  KILO  to 
ask  the  Foreign  Minister  because  prior  to  the  decision 
mentioned,  the  Cabinet  had  received  a  report  from 
Foreign  Minister  hlhOTA  on  the  details  of  the  peace  nego 
tiations  with  China!  With  respect  to  the  four  funda¬ 
mentals  of  peace,  KOllINOUCHI,  ex-Vice  Minister  for 

Foreign  Affairs,  testified: 

uAs  to  the  contents  of  the  four  fundamental 

terns,  however,  a  detailed  explanation  had  al¬ 
ready  been  given  through  the  German  Government. 

It  was  quite  incomprehensible  to  us  that 
Chinese  Government  should  make  a  request 
the  contents  of  the  terms  to  further  details. 

In  the  light  of  the  progress  of  the  past  neg 

tions  between  the  two  governments  sincu 
1  incident,  the  Japanese  Government 


the  settlement  on  purpose.  The  Foreign  Office 

wes  greatly  discouraged  by  this  reply  of  the 
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Chinese  Government," 

On  cross-examination  HOKIMOUCHI  testified  that  he  rocol 

lected  that  the  Foreign  Minister  HlhOTA  gave  quite  de- 
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tailed  explanation  in  regard  to  those  four  terms.  In 
the  light  of  the  above  it  is  apparent  that  the  full 
explanation  had  been  given  and  that  there  was  no  nec¬ 
essity  for'KIDO  to  ask  the  Foreign  Minister  for  the 

ground  of  his  conclusion.  The  statement  of  January  16, 
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1938  does  not  in  any  manner  indicate  that  Japan  desired 
to  conquer  China  by  armed  force.  On  the  contrary  it 
indicates  that  Japan  was  anger  for  an  over-all  peace 
between  Japan  and  China  and  fervently  hoped  that  great 
efforts  would  be  put  forth  toward  the  accomplishment  of 
this.  Witness  KAGESA  testified  that  the  National  Gov¬ 
ernment  once  was  about  to  accept  the  terms  of  the  Japan 
ese  Government  but  on  the  14th  of  January  1938  it  sud¬ 
denly  sent  an  answer  contrary  to  the  expectation  of  the 
Japanese  Government,  and  upon  receipt  of  the  reply  of 
the  Chinese  Government  the  Japanese  Government  drew 
the  conclusion  that  the  Chinese  Government  hod  no 


sincerity  in  the  peace  negotiations  between  the  two 
countries  which  led  to  the  announcement  of  January  16 
1938. 


tion  in  lib  uuss-tAcuunuuon  of  KAWABE,  Tornshiro 

could  ask  him  if  General  TADA  told  him  that  KIDO 

vigorously  opposed  peace  with  China  when  it  was  pro- 
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posed  to  the  Cabinot  meeting  of  December  21,  1937. 

The  question  naturally  arises  why  didn't  the  prosecu¬ 
tion  introduce  TADA's  testimony  either  on  its  case 
or  in  rebuttal  that  he  heard  KlDO  say  this,  instead 

of  relying  on  hearsay?  It  called  him  as  a  witness  on 
2-8  2 

another  matter.  KAWABE  also  testified  that  he  re¬ 
called  that  TADA  wont  to  the  Liaison  Conference  and  told 
KAV-'ABE  afterwards  that  he  had  expressed  his  own  opin¬ 
ions  quite  0  bit.  If  HARADA's  Diary  is  to  be  believed 
283 

it  shows  that  a  liaison  conference  was  held  on 

January  15,  1938  from  9:30  a.ra.  to  8:00  p.m.,  at  which 

conference  the  General  Staff  of  the  Army  laid  great 

stress  on  the  necessity  of  making  preparations  against 

the  Soviet  and  for  that  purpose  peace  should  be  made 

with  China.  SUYETSUGU  entered  into  a  heated  argument 
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at  that  conference.  Also  HORIHOUCHI  testified 
that  HIROTA  never  told  him  thet  the  Cabinet,  at  the 
instance  of  KIDO,  had  refused  the  General  Staff's 
(280.  Aff.  par .  85,  Tr.  30,840 

281.  Tr.  22.048  - - 


roposal  thct  lenient^rnd  detailed  terras  should  be 
resented  to  China.  Under  the  Japanese  Constitu- 
ion  no 'person  other  than  Cabinet.  Ministers  can  attend 
abinet  meetings  end  Dcrticipete  in  its  decisions, 
t  is  quite  unbelievable  that  TAD/,  attended  any  cabinet 
let  ting  and  discussed  the  C  hino  Affair.  There  is  no 
vidence  that  he  did.  Again  on  the  other  hand,  KIDO 
res  never  a  member  of  the  liaison  conference  and  he 
tever  had  an  opportunity  to  say  anything  to  TADA  in 

I 

;hat  conference. 

85.  Further, ^according  to  HARADA ' s  Memoir 

introduced  by  the  prosecution 

KIDO  is  supposed  to  have  told  HARADA 

\ 

hat  he  suspected  that  the  Army  General  Staff  was 
forking  fairly  concretely  through  the  German  attache 
.n  Tokyo  committing  to  them  some  definite  terms  of 
lecce  and  that  he  felt  a  great  danger  in  the  sudden 
irste  v/ith  which  the  Army  General  Staff  were  turning 
'or  a  peaceful  settlement  and  that  he  could  not  but 
'eel  suspicious  at  the  General  Staff  showing  such  a 
legree  of  eagerness  for  the  negotiations  end  that  he 
’cared  that  Japan  was  being  made  a  dupe  of  by  Germany. 

86.  When  HARADA  submitted  to  Prince  SAIONJI 

:he  renort.s  of  mf.rtlntion.  Prince  SAIONJI, 


f  December  21,  1937 


m  rebuttal 


tiii. 


too,  was  suspicious  of  the  underlying  motive  of 

Germany  end  asked  "Is  this  'German  mediation'  to  be 

carried  on  by  the  German  Government  or  by  some  German 

irdividur Is?"  He,  too,  was  greatly  concerned  about 

the  reasons  for  and  the  manner  of  hurrying  through 
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these  peace  negotiations.  From  the  foregoing  it 
is  quite  apra.rent  that  it  is  not  true  that  KIDO 
vigorously  opposed  peace  with  China  when  it  was 
supposed  to  he  vo  been  proposed  by  TADA  to  the  cabinet 
but  if  the  entries  of  HAR ADa ' s  memoirs  are  accurate, 
the  evidence  is  both  Prince  SAI01IJI  and  KIDO  were 
worrying  about  the  conspiracy  of  the  Army  General 
Staff  and  the  German  Government  in  which  Japan  might 
be  fooled  by  Germany.  Furthermore,  it  is  quite  apparent 
from  all  the  evidence  that  KIDO,  as  Minister  of  Edu¬ 
cation,  played  a  very  minor  part  in  these  peace  negoti¬ 
ations  which  were  within  the  competence  of  and  being 
handled  by  the  Foreign  Minister  upon  whose  judgment 
KIDO  relied. 

87.  The  evidence  shows 

was  asked  by  Prince  KOKGYE  to  join  his  cabinet  hc- 

dcsire  to  join  the 

cabinet  as  he  felt  dissatisfied  with  the  continuance 

(287.  Ex.  3881,  Tr.  38,692 
288.  Aff.  prr.  65,  Tr.  30,825) 
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of  hostilities  with  Chine.  Prince  KONOYE  ,  however, 
insisted  that  ho  should  join  it  to  assist  him  in 
terminating  the  Chine  Affair  and  KIDO  v/as  moved  by 
KOI.OYE's  importunate  request  and  accented  the  offer. 

The  evidence  is  also  undisnuted  that  the  Emperor, 
desiring  peace  with  Chino,  aporoved  of  KIDO* s  resigna¬ 
tion  as  President  of  the  Bocrd  of  Peerege  to  join  the 
KONOYE  Cabinet,  and  he  thought  that  KIDO  was  a  man 
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needed  in  the  Government. 

88.  The  prosecution  argues  that  KIDO  ad¬ 
mitted  that  he  was  in  close  touch  with  KONOYE  and  had 
been  advising  him  before  he  joined  the  cabinet  and 

4 

therefore  must  have  known  of  the  cabinet  policies. 

For  more  then  a  year  prior  to  joining  the  KONOYE 
Cabinet,  KIDO  was  only  President  of  the  Bureau  of 
Peerage.  There  is  no  evidence  indicating  that  KIDO 
knew  of  the  cabinet  decisions  before  he  joined  the 
cabinet.  As  a  matter  of  fact  the  only  evidence  is 
that  KIDO  testified  thet  Prince  KONOYE  "*  *  *used 
to  seek  my  views  from  time  to  time,  bu.  aside 
this  I  had  no  direct  connection  with  politics.” 

He  had  counselled  KONOYE,  only  with  respect  to  the  policy 

(289.  Diary  Oct.  21,  1937,  ^ •  Per*  66 
Tr.  30,826  -  30,827  , 

290.  Par.  JJ-26,  Tr.  41,066 

291.  Aff.  par.  63,  Tr.  30,824)  _ 
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of  pursuing  locolizrtion  and  non-expansion  of  the 
(china  Incident.  He  was  not  cross-examined  on  this, 

89.  The  prosecution  also  failed  to  cross- 

examine  KIDO  on  his  statement  that  the  policy  of  the 

cabinet  in  regard  to  the  answer  to  the  council  in 

connection  with  the  Nine  Power  Piet  had  been  decided 

by  the  cabinet  prior  to  KIDO's  entry  into  the  cabinet, 

end  that  the  decision  at  the  Extraordinary  Session 

on  October  27,  1937,  five  days  after  KIDO  joined  the 
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cabinet,  was  a  matter  of  form.  There  is  no  evidence 

i  I 

td  the  contrary. 

90.  KIDO1  s  str  tement  that  the  heavy  industries 

project  in  Manchuria,  was  decided  before  he  joined  the 

cabinet  is  also  unchallenged  and  if  the  nrosecution 

had  any  evidence  to  show  the  contrary  it  should  have 

294 

produced  it  in  rebuttal.  The  prosecution  had 

listed  this  in  its  summary  r.s  having  been  passed  after 
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KIDO  had  joined  the  cabinet,  md  it  was  for  this 
reason  that  KIDO  was  "careful  to  allege"  it  was  approved 
before  he  joined  the  cabinet.  To  say  that  KIDO  must 

have  known  of  it  is  the  prosecution's  usual. guess. 

91.  The  prosecution  infers  KIDO  s 

(292.  Aff.  par.  64,  Tr.  30,825 

293.  /•  ff.  par.  68,  Tr,  30,827 

294.  Aff.  par  67,  Tr.  30,827 

295.  Pros.  Doc.  0001,  P.  55 

296.  Par.  JJ-26,  Tr.  41,067) 


23 


conversation  with  SUGIYAHA  on  November  3,  1937  was 

for  the  purpose  of  issuing  a  declaration  of  war 

instead  of  settlement  of  the  Chinn  Affair.  The  un- 

contrndicted  and  unchallenged  testimony  is  that  KIDO 

hnd  a  talk  with  Minister  of  War  SUGIYAMA  at  Prince 

29  7 

KONOYE's  request.  The  purpose  of  the  talk  was  to 

bring  about  a  better  understanding  between  these  two 

and  ascertain  the  War  Minister's  real  intentions 

regarding  the-  settlement  of  the  China  Affair  end  con- 

vey  this  information  to  Prince  KONOYE.  This  is 

borne  out  by  KIDO's  subsequent  diary  entries  of 

299  300 
November  19,  1937  end  the  testimony  of  KIDO 

and  KISHI.^  The  uso  of  the  words  "declaration  of 

war"  which  appears  in  KIDO's  Diary  of  ilovember  3» 

1937  is  emphasized  by  the  prosecution  but  it  over- 

fnot  thrt  t.hev  wore  discussing  "saving  the 


admitted  into  evidence  in  KIDO's  affidavit.  From 
both  of  these  entries  it  is  crystal  clear  that  KONOYE 
intended  to  resign  as  "he  had  little  expected  the 
situation  would  make  such  serious  developments." 

KIDO  who  has  joined  his  cabinet  to  assist  him  in 
effecting  peace  with  China  stated  in  his  diary  that 
he  was  surprised  to  hear  of  KONOYE' s  intentions  so 
suddenly  end  that  "in  view  of  the  serious  effects 
it  might  have  urged  him  to  reconsider  the  question  of 

resignation;  but  he  would  not  change  his  mind." 

306 

93.  His  diary  of  the  next  day  shows  that 
KIDO  objected  to  K0N0Y7. 's  resignation  because  if  the 
KONOYE  Cabinet,  resigned  en  bloc  the  foreign  exchange 
rate  would  collapse  and  would  adversely  effect  nutting 
and  end  to  the  China  Incident.  The  prosecution  charge 
that  KIDO's  statement  that  his  reason  for  objecting 
to  KOHOYL's  intent  to  resign  was  because  of  its 
probable  repercussions  on  the  fortunes  of  war  is  not 
borne  out  bv  this  entry.  It  definitely  establishes 


The  reference  by  K1D0  to  the  offensive  operation 
referred  to  immediate  military  operation  in  the  field 
at  that  time. 

94.  On  November  18 


1937  the  General  Staff 
emended  Imperial  General  Headquarters  Regulations  to 
include  the  establishment  of  Imperial  Headquarters 
by  adding  the  words  "in  case  of  incidents"  to  the 
existing  limitation  of  "in  wartime 


The  undisputed 

evidence  is  that  KIDO  hod  nothing  to  do  with  this 
309 

revision.  It  v/os  0  General  Staff  matter. 

95.  KIDO  made  an  inquiry  of  the  Y'cr  Minister 

310 

at  the  cabinet  meeting  of  November  19,  1937  and 
warned  him  against  abusing  the  regulations.  The 

311 

assertion  by  the  prosecution  that  KIDO's  affidavit 

misrepresented  the  diary  entry  in  saying  that  there 

is  no  record  of  KIDO  warning  var  Minister  SUGIYAMA 

is  in  part  excusable  because  of  the  lack  of  understand 

312 

ing  by  the  V'estern  mind  of  the  Japanese.  The 
question  involved  the  mooning  of  the  word  "incident" 
which  in  Japanese,  used  in  the  new  regulations,  is 
very  vague  and  can  be  construed  either  widely  or 
narrowly.  KIDO's  intention  was  to  prevent  the  Army 

(308.  Aff.  Par.  71,  Tr.  30,831 

309.  Aff.  par.  72,  Tr.  30,832  „  lA  9P1 

310.  Ex.  2258  as  cor  by  Lang.  Sec.  Tr.  , 

311.  Aff.  par.  72,  Tr.  30,832 


frommnlcing  a  wide  arbitrary  interpretation  Qf  the 

term  -incident''  when  he  put  the  question  as  to  the 

meaning  of  an  "incident"  to  SUGIYALIA.  Whai  he  answered 

SUGIYAMA  could  not  be  so  impudent  as  to  say  that  the 

China  Affair  was  included  in  the  term  "incident''  as 

a  matter  of  course,  lypically  Japanese,  the  warning 

was  implied  in  questioning  the  mecning  of  the  term. 

Furthermore,  an  explanation  of  the  Y/cr  .Minister's 
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reply  definitely  establishes  that  SUGIYAI5A 
accepted  FIDO's  inquiry  as  a  v/rrning. 

96.  The  prosecution  claims  that  FIDO  in  his 
affidavit  omitted  reference  to  the  cabinet  decisions 
of  December  24,  1937  ond  those  of  January  9th  and 
10th,  1938,  in  the  hope  that  they  had  not  been  dis¬ 
covered,  because  the  prosecution  had  not  offered  them 

314 

as  part  of  its  case.  vTiy  did  the  prosecution 
wait  until  HIROTA's  defense  to  offer  these  documents? 
Why  did  it  not  cross-examine  FIDO  on  the  latter  two? 

In  any  event  in  no  imaginable  way  do  they  conflict 
with  FIDO's  testimony. 

97.  The  exhibits  the  prosecution  cites  are 
os  follows:  1  xhibit  3265  is  the  Foreign  Office  record 
concerning  the.  hns-ir  noliev  for  settling  the  China 


Incident.  *<avy  and  / rmy  Ministers 

discussed  the  policy  on  January  10,  1938  and  they 
decided  that  the  nu  tter  should  be  discussed  at  the 
Imperial  Conference  as  proposed  by  the  General  Staff 
KIDO  did  not  attend  this  Three  Minister's  conference 
The  policy  wts  discussed  at  the  Imperial  Conference 
on  the  lollowing  o  ay  and  this  decision  was  announced 
by  the  cabinet  on  Janunyr  16,  1938.  KIDO  fully  ex¬ 
plained  the  cabinot^statement  of  January  16,  1938, 
in  his  affidavit.  There  was  no  need  of  referring 
to  the  discussion  (it  was  not  a  decision),  because 
KIDO  did  no~  attend  the  meeting. 


ctctp  4-a  oi  (jo  rs  a, c  o 
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Imperial  Household  Ministry  concerning  the  Imperial 
Conference  held  on  January  u,  i938.  KID0  dw  ^  ^ 

tend  this  either.  Hero  too  the  decision  made  by  the 
Imoerlol  Conference  vies  later  announced  by  tho  cabinet 
on  January  16,^1938,  to  which  KIDO  fully  referred  In 
his  affidavit.  '  The  fact  that  XIDO  voluntarily 
informed  the  Tribunal  that  he  signed  KOHOYE's  state¬ 
ment  although  there  was  no  evidence  in  the  crosecu- 
tion's  case  the. t  ho  did’)  shows  a  desire  to  reveal 
facts ,  not  conceal  them  as  the  prosecution  claims. 

”’e  also  wish  to  point  out  that  KIDO  was  not  the  Lord 
Keeper  on  January  11,  1938,  so  that  KONOYE's  state¬ 
ment  to  and  action  of  the  Lord  Keeper  then  is  not 
,  318. 

relevant  to  XIDO * s  case. 

319. 

99.  Exhibit  3263  is  the  cabinet  decision 

of  the  outline  of  neasures  of  the  China  Incident 

raade  on  December  24,  1937.  It  is  idle  to  infer  that 

KIDO  tried  to  hide  from  his  participation  in  the 

320. 

cabinet  meeting  of  December  24,  1937.  The  prosecu¬ 
tion  had  KIDO’s  Diary  since  December  1945  and  must 

317.  Aff.  par.  86,  T.  30840-30841. 

HI'  JJ-14,  T.  41058. 

319.  T.  29815. 

320.  Ex.  3263,  T.  29815. 
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V’e  also  wish  t0  P°int  out  that  KIDO  was  not  the  Lord 
Keeper  on  January  11,  1938,  so  that  KONOYE's  state¬ 
ment  to  and  action  of  the  Lord  Keeper  then  is  not 
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relevant  to  XIDO's  case. 

319. 

99 •  Exhibit  3263  the  cabinet  decision 

of  the  outline  of  measures  of  the  China  Incident 

made  on  December  24,  1937.  It  is  idle  to  infer  that 

KIDO  tried  to  hide  from  his  participation  in  tho 
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cabinet  meeting  of  December  24,  1937.  The  prosecu- 
had  KIDO's  Diarv  nml  mict- 
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on  January  16,^938,  to  which  K1D0  fully  referred  in 
his  affidavit.  •  The  fact  that  KIDO  voluntarily 
informed  the  Tribunal  that  he  signed  KONOTE's  state¬ 
ment  although  there  was  no  evidence  In  the  proseou- 
tion's  cr.se  that  he  did>  shows  a  desire  to  reveal 
facts,  not  conceal  them  as  the  prosecution  claims. 

”’e  also  vvi3h  t0  P°int  that  KIDO  was  not  the  Lord 
Keeper  on  January  11,  1938,  so  that  ICONOYE's  state¬ 
ment  to  and  action  of  the  Lord  Keeper  then  is  not 

,  .  318, 

relevant  to  XIDO’s  case. 

319. 

99.  Exhibit  3263  is  the  cabinet  decision 

of  the  outline  of  rioasures  of  the  China  Incident 

made  on  December  24,  1937.  it  is  idle  to  infer  that 

KIDO  tried  to  hide  from  his  participation  in  the 

320. 

cabinet  meeting  of  December  24,  1937.  The  prosecu¬ 
tion  had  KIDO’ S  Dinrv  nnn<inhi>r  104*7  nnrl  mnet 


Imocrial  Household  Ministry 

y  concurning  tho  Imperial 

Conference  held  on  January  n  lQ,o 

y  ’  1938*  KIDO  did  not  a 

tend  this  either.  Here  too  th.->  ,  , 

°°  tri°  decision  made  by  tho 

ImD°rlal  Conf'"r™“  «•  announced  by  the  cabin, 

on  January  16,^938,  to  which  KIDO  fully  referred  in 

his  affidavit.  The  fact  that  KIDO  voluntarily 

Informed  the  Tribunal  that  he  signed  KONOHS's  state¬ 
ment  although  there  was  no  evidence  in  the  orosecu- 
tlon's  case  that  ho  dld>  shows  a  desire  to  reveal 
facts,  not  conceal  them  as  tho  prosecution  claims. 

"e  also  Hl3h  t0  00lnt  out  that  KIDO  was  not  the  Lord 
Keeper  on  January  11,  1938,  so  that  KOMOYE ' a  state¬ 
ment  to  and  action  of  thc^Lord  Keeper  then  is  not 
relevant  to  ICID0‘s  case, 

319. 

99.  Exhibit  3263  is  the  cabinet  decision 

of  the  outline  of  measures  of  the  China  Incident 

made  on  Decor.bcr  24,  1937.  It  is  idle  to  infer  that 

KIDO  tried  to  hide  from  his  participation  in  the 

320 

cabinet  meeting  of  December  24,  1937.  The  prosecu- 

cn  had  KIDO^s  Dlnrv  nr»/^ it*  ioa^t  nn/i  miu<f 


IUU.  cod  mot  mooting  held  on  December 

21 1  1937  KIDO  nv.intainec  that  policies  for  culturnl 
movements  towards  China  should  bo  established.  The 
diary  entry  confirms  this  and  it  also  states  that  they 
deliberated  on  "counter  measures  for  the  China  Affair." 

The  prosecution  maintains  that  KIDO  omitted  all 

* 

reference  to  thv.se  words  in  his  affidavit.  On  the 

322 

contrary  those  words  are  explained  in  his  affidavit 
when  he  pointed  out  that  "policies  for  cultural  move¬ 
ment  toward  China  should  bo  established  instead  of 

carrying  out  military  activities  to  no  purpose."  As 

\ 

testified  to  by  KIDO  the  words  just  quoted  were  used 

to  explain  what  was  in  his  diary. 

101.  The  prosecution  also  states  that  KIDO 

approved  the  National  Mobilization  Law.  This  law 

was  drafted  by  the  Planning  Board.  Prince  K0N0YE 

spoke  before  the  Diet  on  the  introduction  of  this 

hm  _ „  _  323.  .  „  . 


0i  nocessity 

f„r  the  adoption  of  thl.  MU.  ’*  At  that  Une  ^ 

«s  in  existence  the  Munitions  Industry  Mobilization 
law  of  1918  which  was  not  adequate  in  its  scope  and 
because  of  the  China  Incident  the  bill  was  offered  to 
supplement  the  deficiencies  of  that  law.325'it  was 
approved  by  the  Diet  but  prior  to  its  passage  at  a 
cabinet  meeting,  KIDO  registered  opposition  because 
too  much  could  bo  done  by  way  of  Imperial  ordinance!?6 
As  finally  approved  it  provided  that  a  general  mobili¬ 
zation  deliberation  council  would  be  created  in  the 
Diet  with  m.anv  members  representing  the  Diet,  permit¬ 
ting  them  to  participate  in  the  deliberations  in 

327. 

connection  with  the  law.  The  effect  of  this  deliber 
atlon  council  which  KIDO  favored  was  well  expressed  in 

a  report  of  the  United  States  Department  of  State  as 
follows : 

"However,  tho  decision  to  sot  un  a 


T.  2  5061,  25063 


. >•  *n«  National  Mobillzc- 

tioH  Bill  was  passed  In  May  l938,  ton  Bonths  ^  tho 

China  incident  had  commenced,  end  was  drafted  on  the 
bes^tf  nations!  mobilization  iRW3  of  othw  coun_ 

tries.  ‘  KIDO  was  not  a  competent  minister  directly 
in  charge  of  this  legislation.  By  merely  citing,  and 
failing  in  its  individual  KIDO  summation  to  comment 
on,  other  bills  which  woro  passed  while  KIDO  was  a 
Cabinet  Minister,  it  may  bo  assumed  that  the  prosecution 
does  neb  attach  much  importance  to  them  in  so  far  as 
KIDO  is  concerned.  These  laws  were  in  thejnain  under 
the  competency  of  ministers  other  than  KIDO  and  as 
the  laws  show,  they  were  signed  by  the  Prime  Minister 
anu  competent  ministers  in  charge  pursuant  to 
KOSHIKIREI.  In  anv  ev.nt.  the  ncngumiH  -i 


•'On  the-  uholo,  even  i»  1940-41,  Japan,s 
econnry  ms  financed  and  operated  by  private  ent 
prise,  which  disposed  of  profits  and  dividends  « 
relatively  slight  government  interference."330' 

102.  In  reciting  the  events  in  Hay,  19: 

KIDO  testified,  "...  during  the  session  of  the 

various,  £ri_ti_cisns  'ere  hurled  against  HIROTA,  K< 

Minister  of  Foreign  Affairs,  in  connection  with  1 

statement,  issued  by  the  government,  refusing  to 

with  Chiang  Kai-shek  any  nore.,,331#  The  prosecut 

argues  that  one  criticism  at  a  budget  meeting  in 

February  1038  was  of  a  different  kind  than  KIDO 
3.)  2. 


criticism 


94,  T.  30847 
,  T.  41073. 
31492. 


v  4.»n  a.  vv  XXJLJUEj  I\1UU  V7  Q  _ 

**°  R  INI£TEn  OF  WELFARE 
May  26,  1936  -  January  1939 

103.  ”heri  the  Rovornmont  begni 

that  the  br  or  king  off  of  ponce  nagotiat: 

Kai-shek  on  January  14,  1938,  wos  itnnroT 

assisted  in  the  efforts  to 

May  1938  for  the  purpose  of 

of  the  inn  as  so  which  had  bo< 


labinot  in 
breaking 

uv  tne  statement 

of  not  dealing  with  tho  Chlang  regime.3''  Diesatis- 
faction  was  felt  with  .far  Minister  SUGIYAMA  with  whom 
it  was  found  impossible  to  got  in  full  touch,335’  The 
/ar  Ministry  was  opposed  to  any  reconstruction  of  the 
cabinet  but  Premier  KONOYE  and  KIDO  exerted  their 
best  endeavors  and  vigorouslv  v-4_  4 


-—xx  wanned  on  cross- 
examination  that  shortly  after  he  w.-.s  appointed  he 

called  on  Marquis  KIDO,  v,ho  ,a.  then  Minister  of 

Welfare,  on  June  18,  1938,  and  the  general  subject  of 

their  conversation  was  how  to  effect  a  speedy  settle- 

ment  of  the  China  Incident.  KIDO  told  him  at  that  tine 

that  the  reorganization  of  the  KONOHi  Cabinet  was  under 

taken  for  the  purpose  of  bringing  about  a  pror.pt 

settlement  of  the  China  Incident  and  that  KIDO's 

personal  opinion  was  that  the  China  Incident  nust  be 
speedily  settled. 

Ic  5»  The  submission  made  by  the  prosecution 
that  KIDO's  diary  entry  of  May  19,  1938  *  iS  com_ 

p lately  misrepresented  in  his  affidavit  is  not  so. 

The  part  of  the  diary  entry  of  May  19,  1938  which  was 
used  by  the  prosecution  as  a  ground  to  form  its  sub¬ 
mission  that  KIDO  was  a  party  to  the  later  reiteration 
of  the  decision  in  November  and  December  1938  not  to 
deal  with  Chiang  Kai-shek  and  that  KIDO  commits  him¬ 
self  to  a  protracted  warfare  of  about  three  years  in 
the  event  peace  efforts  failed  is  the  quotation  of 
General  HONJO's  conversation  as  told  by  him  to  KIDO. 

lift’  5>*  303t30  "  3033?. 

a 00*  £ar*  JJ“35,  T.  41074. 

i39‘  Sx*  T.  16224  as  cor.  by  Lang.  Sec. 

T.  38681. 


V 


'  iaay  19’  !938  there  is  not 
a  single  word  of  KIDO's  own 

°Pi»lon  regarding  the 

China  Affair.  IvIDO  morel v 

7  ait  ttet  h®  agreed  generally 

with  HONJO' s  opinion  and  promisor!  u., 

promised  his  efforts.  More- 

over,  the  diary  entry  shows  t-h-*.  o 

*  thct  General  HONJO  told 

KIDO  about  elaborate  plans  of  reviewing  the  declara¬ 
tion  of  the  government  not  to  deal  with  Chiang  Kai-shek 
and  that  General  HONJO  also  expressed  his  opinion  to  ’ 
KIDO  that  it  was  important  to  settle  the  China  Affair 
by  negotiations  with  the  Chiang  regime  soon  after  the 
battle  of  Souchou,  but  incase  it  failed  HONJO  stated 
it  would  be  necessary  to  enter  into  protracted  warfare 
by  planning  to  continue  for  about  three  years.  These 
were  HONJO-s  words,  not  KIDO-s.  This  entry  is  completely 
misunderstood  by  the  prosecution,  owing  probably  to 
the  insufficient  knowledge  of  the  Japanese  language  and 
n  its  interpretation  of  an  English  translation  thereof. 
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1Q£.  As  testified  to  - - - 

^  ^  °  by  KID°  in  his  affida- 

KIDO  had  an  interview  with  the  Foreign  Mlnlster 
2  PIB0TA  at  Premier  KOKOYE's  request  on  „QJr  ^  ^ 

-  ashed  HinOTA  to  think  over  his  resignation,  ’kido  whole 
in  his  diary  of  the  same  day  that  he  felt  relieved  to 
aear  KIROTA  say  that  he  would  resign  at  any  time.341 
>n  May  26,  1938,  as  shown  in  his  diary,  KONOYE  and  KIDO 
sere  at  the  Premier's  room  working  out  various  plans 
to  get  Mr.  UGAKI  as  the  new  Foreign  Minister  and  when 
;he  report  came  that  Mr.  UGAKI  had  consented,  KIDO  ' 
u  vas  so  rejoiced  he  took  two  pieces  of  Chinese  poetry 
12  vhich  KONOYE  had  composed  as  »*  *  ♦  very  fine  souvenirs 
i3of  the  occasion."'  Certainly  KIDO's  efforts  to  have 
14 UGAKI  join  the  cabinet  cannot  be  construed  as  advocating 
15 continuance  of  the  China  Incident.  Mr.  UGAKI  testified 
hat  when  he  accepted  the  post  of  cabinet  minister  he 
isked  Premier  KONOYE  to  cancel  the  KONOYE  declaration 
cf  January  16,  1938,  v/hen  the  occasion  required  and 
rade  this  a  condition  in  acceptance  of  his  post;  that 
Premier  KONOYE  willingly  accepted  this  condition  saying 
Vat  it  was  all  right  to  cancel  it.  Mr.  UGAKI  also 


16 

17 

18 

19 

I 

20 

1 

21 


22 


^testified  on  cross-examination  by  the  prosecution  that 


24m*  par*  99,  Tr.  30,854. 

J42  ns  paf‘  95>  Tr«  30,848-30,849. 

^  '  30*8^  Tay  1938’  Aff*  Par*  96»  Tr*  30,849- 

3f3*  Tr!  38; 811.  _ 
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When  "Tie  "became  Foreign  Minister 

^Irst  Konoyf 

Cabinet  the  government's  policv 

0  not  dealing  with 

the  Chiang  Kai-shek  Government  „  6 

,Qs  already  jUst 

policy  in  name  only.  .That  i*  u 

-y  it  existed  lu*t  in  «' 

Actually  informal  or  private  tMir  words. 

*u  r  WGre  already  under 

way  between  the  Japanese  side 

and  the  Chinese  regime 
than  at  Hankow  through  the  channel.  „c  .. 

OI  the  Japanese  Con 

sulate  General  in  Hong  Kong  anrt  Vk 

_  „  „  d  ‘he  a»lssarles  sent 

the  Hankow  Government  to  More  Vnn,  J44 

..  ...  «™?KonR.  In  the  light  of 

these  facts  certainly  KIEO  cannot  be  looked  upon  as 
an  advocate  of  the  continuance  of  hostilities  with' 

China,  or  that  ho  specifically  agreed  with  that  part 
Of  HOHJO's  statement  of  planning  to  continue  the  inci  ' 
dent  for  three  years,  in  the  event  peace  efforts  failed. 

107.  After  the  revision  of  the  K0N0YR  Cabinet 
m  May  1938,  K1DO  at  the  suggestion  of  Prince  KONOYE 

"t  mCiKI  and  0"  *»•  18,  1938,  discussed  the  neces- 
•Ity  of  terminating  the  China  Affair/'5  ITAGAKI  had 
entered  the  KONOYE  Cabinet  at  the  letter's  suggestion 
herefore  when  KONOYE  again  revealed  on  intention 

if -  346 


nesign  on  December  12,  1938, ^KIDO  believed  that 
this  v/ac  lrro 

^  -  esponsible  as  it  placed  ITAGAKI  on  the  spot 

vhich  would  not  k 

24  De  Proper  for  KONOYE' s  own  sake  from 

25  *45.'  Jff  3Ml7-38,8l8. 

p.  Diary^Ex*  ??kTr^  30i85?- 
I _ /  •  3341.  Tr.  31,392. 


46,530 


"the  standpoint  of  KONOYE' s  TutSFr^TITii - 

ure  Politics,  it  was 

1  not  to  cover  up  for  ITAGAKI  as  thp  n^0  ^  347 

xne  prosecution  claims 

2  but  to  advise  KONOYE  that  KIDO  ,4. 

undertook  to  discuss 

3  the  matter  with  ITAGAKIJ 

4  308.  Whether  KONOYE  initiof^  *.u  4.  ,, 

348  initiated  the  talk  with 

5  ITAGAKI  as  related  in  KIDO's  crncc  4.4 

&  cross-examination  when 

6  there  vat  a  confusion  between  the  cross-examiner  and 
KIDO  as  to  what  date  was  being  dlscussedf  ?or  whether 

8  3*10 

9  KID0  ^  shown  in  his  diary  is  immaterial. 

,o  The  main  point  is  that  KIDO  felt  that  to  have  the  cabi- 

i,  net  fal1  at  that  tirne  •vhen  Vang  was  about  to  arrive  in 

12  JaPan  would  to  naught  the  realization  of  the 

13  ^jina  Incident.  Apprehensive  of  this  and  thinking  of 
M  K0N0YE,S  intent  to  resign  KIDO  advised  him  not  to  do 

15  so.  KIDO'o  purpose  is  indicated  in  the ’latter  part 

3?i 

16  of  his  diary  entry.  Later  the  HIRANUHA  Cabinet  00 n- 

17  tinuecl  negotiations  with  the  Wang  regime  and  endeavored 
is  to  bring  the  China  Incident  to  an  end  by  getting  the 

Chiang  regime  and  the  Wang  regime  to  a  compromise  merger 

2o  I 

through  the  ’Tang  regime.  The  details  of  this  were  also 

fully  explained  by  SHIMIZU.^ 

22 

23  109.  KIDO  testified  that  on  August  9,  1938, 

24  34fi!  Tr-  41,080. 

11  35o!  Ex'  31,395. 

351.  la?341’  Tr-  31.392. 

,27Qi _alsaJS-2586,-258?T-8WT— 
r#  22  f  274*22, 277. 
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_  the  ^s^ndpo'int  of  KONOYE's  future  politics.  It  was 

347 

not  to  cover  up  for  ITAGAKI  as  the  prosecution  claims 

but  to  advise  KONOYE  that  KIDO  undertook  to  discuss 

the  matter  with  ITAGAKI} 

]08.  Whether  KONOYE  initiated  the  talk  with 
348 

ITAGAKI  as  related  in  KIDOrs  cross-examinat ion  when 

there  was  a  confusion  between  the  cross-examiner  and 

349 

KIDO  as  to  what  date  was  being  discussed,  or  whether 

350 

KIDO  initiated  it  as  shown  in  his  diary  is  immaterial. 
The  main  point  is  that  KIDO  felt  that  to  have  the  cabi¬ 
net  fall  at  that  time  when  ’fang  was  about  to  arrive  in 
Japan  would  bilng  to  naught  the  realization  of  the 
China  Incident.  Apprehensive  of  this  and  thinking  of 

KONOYE's  intent  to  resign  KIDO  advised  him  not  to  do 

« 

so.  KIDO's  purpose  is  indicated  in  the  latter  part 

351 

of  his  diary  entry.  Later  the  HIRANUIIA  Cabinet  con¬ 
tinued  negotiations  with  the  Wang  regime  and  endeavored 
to  bring  the  China  Incident  to  an  end  by  getting  the 
Chiang  regime  and  the  Wang  regime  to  a  compromise  merger 
through  the  'Tang  regime.  The  details  of  this  were  also 

352 

fully  explained  by  SHIMIZU. 

109.  KIDO  testified  that  on  August  9,  1938, 
JJ-40 ,  Tr.  41,080. 

J4«.  luld. 

IS*  31,394,  31,395. 

Ex.  3^41.  Tr  3QP 

351.  Ibid.  ’  31,39?. 

3jg.-  Tr.  22. 260-22. 270,  So*  fieri  Ex.  2586.-25S?,--256&r- 
^*^Z2,m-2Z,S77. 


J 


he  heard  from  KONOYE  that  Germany  had  submitted  serious 

proposals  for  the  conclusion  of  a  military  alliance. 

KONOYE*  s  report  of  this  is  set  forth  in  KIDO’s  Diary.. 

KIDO  was  not  shown  any  draft  of  the  proposal  and 

expressed  no  opinion  about  it  in  his  diary  except  to 

say,  "It  is  a  serious  matter."  KIDO  was  not  a  member 

of  the  Five-Ministers'  Conference  and  did  not  know  the 

354 

details  of  their  meetings,  as  corroborated  by  UGAKI 

355 

and  /JR  IT  A.  The  prosecution  in  support  of  its  o 

contention  thro  he  did,  merely  refers  to  a  large  section 

of  its  general  summation,  which  we  submit  does  not 

support  its  cor.  lent  ion.  As  shown  in  KIDO's  diary  of 

356 

December  17,  1938,  KONOYE  again  wanted  to  resign  be¬ 
cause  of  the  acts  of  OSHIMA  in  Germany  and  others 
desiring  to  make  an  agreement  of  a  military  alliance 
and  a  deviation  from  the  policy  which  had  been  formerly 
adopted  at  the  Five-Midis ters '  Conference  concerning 
the  intensification  of  the  Anti-Comintern  Pact. 

THE  PRESIDENT:  ’fe  will  recess  for  fifteen 


minutes 


('Thereupon,  at  1445,  a  recess  was 
taken  until  1500,  after  which  the  proceedings 
were  resumed  as  follows : ) 

Sec.  Tr.  16,225. 


Ex.  2662,  as  cor.  by  Lang 
Tr.  38,8 29. 

Tr.  28,489-28.490;  Tr.  28*48 
Afr.  par-.  T09",  Tr.  30,866. 


hiho  r-  P°  >-j  fo  v-j  ^T)  t-1 


46,532 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MARSHAL  OF  TriE  COURT  t  The-  International 
Military  Tribunal  for  the  Fnr  E^st  is  now  resumed. 

THE  PRESIDENT*  Mr.  Logan. 

MR.  LOGAN:  Continuing  KIDO’s  summation,  page  9J2* 

110.  KIDO’s  testimony  that  he  opposed  this 

alliance  was  corroborated  by  SHUDO  as  follows: 

"I  remember  that  Marquis  KIDO  told  me  that 

although  he  was  not  a  member  of  the  Five  Ministers’ 

Conference,  the  natter  being  so  important  he  had  heard 

about  this  matter,  and  told  me  about  the  domestic 

situation  in  regard  to  this  proposed  poet,  adding  that 

he,  himself,  fait  that  this  proposal  should  not  be 

357 

carried  through," 

Even  though  KONOYE  did  participate  in  the 
HIRANUMA  Cabinet  as  Minister  without  portfolio,  it  is 
quite  apparent  that  KIDO  cannot  be  held  criminally 
responsible  for  that.  KIDO  was  not  the  Foreign 
Minister  in  the  HIRANUKA  Cabinet,  but  entered  it  as 
Home  Minister.  He  was  not  a  member  of  the  live 

1 

Ministers’  Conference  and  never  meddled  in  the  details 
of  the  conference,  nor  is  there  any  evidence  th,.t  h, 
did.  KIDO’s  testimony  is  also  corroborated  by  KONOYE’ s 

3  58 

Memoirs.  The  prosecution’s  interpretation  of 

357.  T.  35,446.  __  I 

3 58.  Ex.  2)1 5-A,  T.  24,290-24,291.  _ | 


. 


1 


46,553 


KIDO's  Diary  of  December  17,1938  is  inaccurate. 

111.  KIDO  is  accused  as  being  directly 

responsible  for  Japan*  s  proceedings  with  regard  to 

opium  from  the  time  he  became  V,  elf  are  Minister  in 

360 

the  First  KONOYE  Cabinet.  Only  minor  direct 

evidence  involving  KIDO  is  cited  by  the  prosecution  - 

361 

KIDO*  s  diary  for  December  12,  1938  -  which  the 

prosecution  offered  in  evidence  but  it  did  not  deem 

it  of  sufficient  importance  to  read  that  part  of  the 

entry  which  referred  tc  the  Opium  Committee.  KIDO 

was  not  cross-examined  about  it  end  there  is  no  evidence 

of  whet  transpired  at  that  one  particular  committee 

meeting.  Witness  KAMEYAMA,  Koichi,  testified  that 

the  Opium  Committee  was  established  by  the  Opium 

Committee  Organization  Regulation  Imperial  Ordinance 

No.  38,  March  31,  1931,  end  that  this  Committee  was 

merely  a  consultant  organ  to  investigate  and  consider 

matters  relating  to  opium  and  narcotics  in  response 

362 

to  the  reouest  of  the  Ministries  concerned.  KIDO 
was  only  Chief  Secretary  to  the  Lord  Keeper  of  the 
Privy  Seal  when  that  committee  was  organized. 

359.  Par.  JJ-50,  T.  41,088. 

360.  Par.  JJ-33,  T.  41,076-41,077. 


361.  Ex.  3341,  T.  31,392. 

362.  Ex.  3335,  T.  30,624. 


once 


not  to  introduce  such  Fascist  legislation.  The 
Cabinet  approved  the  decision  and  the  bill  died. 

Not  having  any  evidence  to  the  contrary,  the  prosecution 
says  that  KIDO's  statement  of  the  facts  is  not  sub¬ 
stantiated  by  his  diary.  We  refer  the  Tribunal  to 

diary  excerpt  of  February  17,  1939  and  KIDO's 

366 

affidavit.  We  submit  if  the  bill  had  passed  the 
prosecution  would  have  offered  it  in  evidence  in 
rebuttal. 

113.  The  veiled  inferences  of  evil  because 

KIDO  and  SUETSUGU  sot  on  the  same  Cabinet  are 

367 

unsubstantiated  in  law  and  in  fact.  As  Honorable 
Tom  Clark,  Attorney  General  of  the  United  States, 
recently  stated,  "'Guilt  by  association'  has  never 

3°o 

been  one  of  the  principles  of  our  American  jurisprudence. 
There  is  no  evidence  KIDO  participated  in  his  appointment 
1 1  a  Thp  rvrr*«?eioij+.i on  assumed  on  KIDO' s 
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event  of  its  ending  in  failure  it  would  have  a 

dangerous  effect  on  the  domestic  situation  and  would 

be  a  decisive  disadvantage  to  the  settlement  of  the 

China  Incident,  and  requested  the  Premier  to  exert 

370 

his  increased  efforts.  As  KIDO  stated  on  cross- 

examination,  the  matter  was  investigated  thoroughly 

in  the  Five  Ministers’  Conference,  He  also  stated 

that  if  the  proposed  agreement  with  Germany  "***was 

to  be  merely  to  the  extent  of  strengthening  the  Anti- 

Comintern  Pact  in  such  a  way  as  would  not  aggravate 

Great  Britain  and  America,  I  would  not  oppose  it. 

371 

That  was  the  attitude  I  then  took."  As  KIDO 

also  stated,  there  would  be  no  end  to  a  full  explanation 
372 

of  it. 

115.  The  Army  wanted  to  conclude  the  Tri¬ 
partite  Alliance  Pact  and  the  Navy  was  opposed  to  it. 

If  the  Army  and  Navy  came  into  a  frontal  clash,  the 
usual  coup  d'etat  and  assassination  of  the  Senior 
Statesmen  »nd  leaders  of  the  Government  might  easily 
have  occurred.  KIDO,  as  Minister  of  Home  Affairs, 
was  apprehensive  about  such  an  incident  and  he 
endeavored  to  avert  a  clash  between  the  Army  and  the 
Navy.  The  latter  clearly  appears  from  his  affidavit 

370.  T.  31,480. 

371.  T.  31,480 

372.  T.  31,482.  _ _ _ 
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I? rid  d 1;* i7-of"ApiL  11  1939. 

this  entry  shows  KIDO  ' 


claims  this  entry  snows  -insisted  that  the  Array 

and  Navy  must  arrive  at  some-  compromise  or  other  pnd 

thpt  HIRANUMA  must  write  personal  letters  to  Hitler 
374 

and  Mussolini."  There  can  be  no  inference  that 
KIDO  was  in  favor  of  writing  these  letters  to  Hitler 
end  Mussolini  for  the  purpose  of  arriving  r t  an 
agreement.  The  diary  of  April  14th,  1939  shows  KIDO 
suggested  to  have  these  letters  written  to  Hitler 
and  Mussolini  as  "it  was  quite  necessary  to  tide  over 

375 

this  deadlock  by  all  means."  We  suggest  thpt  the 
Tribunal  read  this  diary  entry  in  full. 

116.  If  a  clash  occurred  between  the  Army 
and  the  Navy  at  home,  riots  and  disorders  would  spring 
up  and  when  China  became  aware  of  this  breach  it  would 
react  unfavorably  to  Japan.  It  was  for  this  reason 
that  KIDO,  in  his  conversation  with  Premier  HIRANUMA 

376 

on  April  19th,  1939,  told  him  that  from  the  view¬ 
points  of  maintaining  public  peace  at  home  and  settling 
the  China  Affair,  he  desired  him  to  exert  his  best 
efforts  in  dealing  with  the  matter  so  as  not  to  bring 
about  an  unfavorable  effect  on  these  problems  whether 
this  agreement  was  concluded  or  not. 

373.  Diary  April  14,  1938;  Aff.  P^.  ll5>  T*  30,873. 

374.  Par.  JJ-51,  T.  41.089-41,090.  0  8?3 

375.  Diary  Apr, *14,  19^9,  Aff.  P^.  11?,  T- 


117.  The  prosecution  cites  HARADA' s  Diary 

entry  reviewing  a  tnlk  he^is  supposed  to  heve  had  with 

KIDO  on  April  20,  1939,  claiming  that  it  showed 

KIDO  used  intrigue  to  persuade  the  Emperor  to  agree 

with  the  Army's  views  at  HIRANUMA' 

378 


s  request.  HA RAD A' s 

Memoir  of  May  5th,  1939  sharply  conflicts  with 

the  HARADA  entry  of  April  20th,  1939,  because  the 

former  shows  KIDO  favored  suppression  of  the  Rightists. 

The  unreliability  of  HARADA1 s  Memoirs  is  further 

exemplified  in  this  entry  because  he  soys  that  after 

listening  to  KIDO,  "***I  remained  silent,***"  yet  he 

rambles  on  with  what  he  is  supposed  to  have  replied 

to  KIDO,  talking  about  benting  to  de^th  five  or  six 

people.  The  prosecution,  to  a  certain  extent,  recognized 

KIDO's  position  in  saying  that  KIDO  desired  to  avoid 

379“ 

quarrels  in  Japan. 

118.  To  brand  KIDO  ns  holding  the  Emperor 

380 

secretly  in  some  contempt,  (although  if  he  told 
HARADA,  it  no  longer  was  n  secret;  SAIONJI  would  heve 
known  it),  because  of  a  three-line  statement  appearing 
in  HiiRADA's  Diary  would  necessitate  discarding  all  the 
evidence  showing  a  lifetime  of  effort  and  devotion 


best  of  his  ability.  ruirtADA'  s  statement  is  inconsistent 
with  all  of  KIDO's  thoughts  expressed  in  his  diary 
of  fifteen  years,  al]  of  his  acts,  nil  of  his 
testimony  and  all  of  the  other  evidence  in  this  case, 
either  documentary  or  oral  on  KIDO's  assistance  to 
the  Emperor.  KIDO's  thoughts  about  the  Emperor 

^O-i 

are  recorded  in  his  own  diary  of  April  14,  1939  which 

was  six  days  before  H/RADA'  s  statement  which  he  said 

382 

KIDO  made  "at  one  time  or  another***." 


119.  It  was  in  April,  1939  that  the 

strengthening  of  the  alliance  between  Japan,  Germany 

and  Italy  was  being  discussed.  KIDO  as  Home  Minister 

was  worried  about  a  frontal  clash  between  the  Army 

383 

and  the  Navy  and  perhaps  a  coup  d'etat.  KIDO 
records  this  in  his  diary  of  April  14,  1939,  and  then 
records  his  regard  for  the  Emperor  as  follows: 

"Besides,  to  think  that  the  Emperor  who 
has  been  concerned  about  the  transaction  of  the  incident, 
irrespective  of  day  and  night,  should  feel  more  lonely 
by  that.  It  is  unbearable  even  to  suppose.  When  ve 
think  of  this  and  that,  we  clearly  see  that  it  is  a 
duty  of  a  subject,  to  defy  °nd  exclude  all  the  difficult!' 


believed  tnae  ntiu  uie  c-mperor  in  secret  contempt, 

would  they,  ns  well  ns  the  others,  such  ns  Prince 

KONOYE,  Lord  Keeper  YUASA  and  Premier  YONAI ,  who  were 

all  close  to  the  Emperor  md  Prince  SAIONJI  hove 

recomnended  KIDO  ns  Lord  Keeper  of  the  Privy  Seal? 

_  384  385 

KIDO's  Diary  of  May  8,  1940,  May  31,  1940,  rnd 

386 

June  1,  1940  records  these  recommendations.  HARADA* s 

statement  of  v/hat  KIDO  is  supposed  to  have  said  is 

fantastic  and  in  view  of  Mrs.  KONOYE1  s  testimony, 

the  Tribunal  should  refuse  to  accept  it  as  accurate, 

121.  The  unreliability  of  HARADA1 s  Memoirs 

and  the  danger  of  relying  on  hearsay  evidence  is  clearly 

demonstrated  pgain  by  an  examination  of  HARADA*  s  excerpts 

387  388 

of  April  22,  1939  and  May  5,  1939  rnd  the 

389 

prosecution' s  conclusions  b^sed  on  these  excerpts. 

The  first  excerpt  is  a  report  of  some  gossip  K/»RjJ)A 
heard,  “♦♦♦it  was  said^**"  that  KIDO  had  said  to  someone 
not  named  that  instead  of  changing  the  Emperor*  s  viev/s, 
he  was  to  be  forced  to  ccquiesce  by  n  threat  of  Cabinet 

{‘ff.  par.  129,  T.  30,890. 

?§!•  Pfir.  136,  T.  30,891. 

386.  Ex.  2276,  T.  16.248.’ 

M*  3799-B,  T.  37,804. 
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resignation.  Cominglcd  with  this  is  HARADA* s  views 

and  interpretations.  In  the  entry  of  May  5,  1939 

HARADA  reports  «  conversation  he  had  with  KIDO  on 

April  24,  1939.  (Prosecution  erroneously  states  the 

390 

conversation  was  held  on  May  5,  1939,  )  Thus, 

this  conversation  was  only  two  days  after  HARADA 
had  heard  the  gossip  of  April  22,  1939.  HARADA  says 
in  the  excerpt  of  May  5th,  1939: 

"When  I  called  on  KIDO 


on  the  morning  of  the 
24th,  he  seemed  to  have  greatly  changed  his  attitude 
and  said:  'There  is  no  alternative  but  to  recall 
both  Ambassadors  T.N.  OSHIMA  and  SHIRATORI  at  all  cost. 
If  this  should  happen  to  influence  the  peace  *nd  order 
within  the  nation,  I  intend  to  control  matters  suitably 
and  I  expect  to  suppress  the  Rightists  myself.1" 

122.  As  testified  to  by  NAKAMURA  of  the 

Hone  Ministry,  the  rightists  and  leftists  were  treated 

„  391 

and  controlled  in  the  same  manner.  It  is  quite 

obvious  HARADA1 s  undisclosed  informant  of  April  22 

misinformed  him  of  KIDO’s  views  °nd  pctually  KIDO’s 

attitude  at  all  times  was  against  the  rightists.  The 

prosecution  after  referring  to  these  two  excerpts 

from  HARADA  *  s  Diary  suggests  that  the  Tribunal  accept 

IS-  Enr-„J£:i5»  *i)058. 
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is  no  reason  to  iorc-v 
lliance,  as  it  depends 
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'’But  if  it  fails  after  so  much  effort,  it 
would  not  only  have  a  bad  influence  on  our  policy 
towards  the  Sino- Japanese  Incident,  but  it  would 
inevitably  bring  about  a  feeling  of  uneasiness  and 
dissatisfaction  on  the  part  of  the  people,  especially 
if  the  main  cause  of  failure  was  due  to  disagreements 
between  the  Army  and  Navy  on  such  an  important  national 
policy.  Therefore  it  must  be  avoided  by  all  means. 

And  so  we  must  do  our  utmost  to  unify  public  opinion 
as  far  ns  possible,  even  if  v»e  should  fail  to  conclude 
the  Treaty.  The  Navy  Minister  was  entirely  of  the 
same  opinion  and  promised  me  to  exert  himself  to 
follow  the  above  line." 


assertion  that  this  diary  excerpt  shows 
is  urging  YONAI  to  compromise  is  beyond  com- 
Xt  definitely  shows  that  KIDO  was  pointing 
[  the  oossibility  of  trouble  which  would 
no  and  the  bad  influence  therefore  toward 
panese  Incident  if  the  treaty  failed,  and 
fore,  oublic  opinion  should  be  unified  in 
nt.  No  suggestion  of  any  compromise  was 
,  T  and  as  shown,  YONAI  agreed  with  KIDO's 


1 


conclusion  of  a  militarjTaiiiance 


of  the  c 

respect  to  this,  Japan  was  in  a  passive  attitude.  The 
HIRANUMA  Cabinet  referred  the  question  to  the  so-called 
Five  Ministers'  Conferences,  of  which  KIDO  was  not  a 
component  member.  The  Five  Ministers'  Conference  met  in 
session  more  than  seventy  times  and  yet  failed  to  peach 
an  agreement  of  views  due  to  the  Navy's  stout  opposition 
to  the  projected  alliance  with  Germany  which  the  Army 

405 

zealously  advocated.  This  made  the  Army  impatient 
so  that  it  started  political  warfare  outside  of  the 
government.  The  result  was  a  very  precarious  condition 
thr  maintenance  of  peace  and  order  at  home. 


127.  The  prosecution's  argument  is  dimwit 

to  follow.  It  claims  that  the  evidence  shows  that 

"KIDO  insisted  that  the  Armband  Navy  must  arrive  at 

some  compromise  or  other,"  but  it  also 

411 

KIDO  wanted  the  Alliance  concluded.  b 

of  the  evidence  definitely  established  that  KIDO  never 

wanted  the  Alliance  concluded.  He  only  feared  that  if 

the  Alliance  failed  owing  to  a  head-on  clash  of  the 

Army  and  Navy,  it  would  have  a  very  bad  effect  not  only 

on  the  domestic  situation,  but  also  on  the  settlement 

of  the  China  Incident,  and  he  pointed  this  out  to 

412  413 

Premier  HIRANUMA,  Navy  Minister  YONAI ,  and  War 

414 

Minister  ITAGAKI  and  urged  them  all  to  take  these 
questions  into  consideration,  as  KIDO  was  Home  Minister 
at  that  time  and  the  internal  situation  in  Japan  was 
under  his  competence.  His  concern  was  with  the  home 
situation,  not  the  Alliance. 

128.  In  its  summation  of  KIDO  the  prosecution 
dogmatizes  that  a  Minister  who  permitted  the  Five 
Ministers'  Conferences  to  make  decisions  of  national 
policy  and  who  did  not  repudiate  .those  decisions  is 
equally  responsible  therefor  as  though  he  himself  had 

'mi  Z:  5:  tlZ\  Z:  ?:  ife. 

413.  Ex.  2270 1  t!  16235'as  Cor.  by  Lsng ?•  l6235, 

414,  Ex.  2271  as  Cor.  bv  Lantf.  Sec.  T.  l6  3 ?•) 
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participated  in  the  decision.  No  responsibility  car 
therefore  attach  to  KIDO  with  respect  to  the  Five 
Ministers'  Conferences  regarding  the  military  alliance 


between  Japan,  Germany  and  Italy  because  the  HIRANUTA 

Cabinet  resigned  en  bloc  before  any  conclusion  was 

arrived  at  regarding  the  military  alliance.  Furthermore, 

ARITA  testified  on  cross-examination  that  inasmuch  as 

the  decisions  of  the  Five  Ministers 1  Conferences  were 

not  reported  to  the  Cabinet  as  a  whole,  there  could  not 

41? 

have  been  the  possibility  of  the  Cabinet  approving  it. 

129.  By  way  of  footnote,  not  mentioned  or 

referred  to  in  the  body  of  its  individual  summation  of 

KIDO,  the  prosecution  apparently  claims  that  KIDO  has 

some  criminal  responsibility  for  the  enactment  of  the 

416 


Motion  Picture  Law.  Apparently  the  prosecution  does 

rot  really  attach  much  significance  to  this  because  the 

417 

Motion  Picture  Law  which  was  enacted  on  April  5,  1939, 
was  not  even  read  by  the  prosecution.  As  shown  on  its 
face,  this  law  provided  for  a  system  of  licensing  for 
the  production  and  distribution  of  pictures  which  would 
contribute  to  advancing  national  culture.  KAKAI, 
prosecution  witness,  testified  that  it  was  not  until 
1940  (after  KIDO  was  out  of  the  Cabinet)  that  a  ruling 

416.  Par.  JJ-34,  T.  41073;  Par*  E"9ik7*  39  3 

- t|  1315*  Fxl  142^-1152, - - - 1 
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was  made  thc  Ministry  of  Eduction  after  which  about 

one-third  of  the  pictures^wore  devoted  to  subjects  such 

as  national  defense,  etc.  Defense  witness  KIDO,  Shiro. 

testified  that  the  military  attached  no  importance  to 

propaganda  by  motion  pictures  between  1938  and  1941, 

and  that  the  only  censorship  was  the  deletion  of  parts 

419 

of  the  pictures  contrary  to  public  morals  and  order. 

130.  Although  KIDO  is  charged  in  the  Indictment 
with  the  responsibility  for  the  Changkufcng  Incident  of 
June,  1938,  and  the  Nomanhan  Incident  in  1939,  no 
mention  is. mode  by  the  nrosecution  in  its  individual 
summation  against  KIDO  of  any  of  the  facts  setting 
forth  his  participation  in  these  two  incidents. 

Strangely,  the  prosecution  in  its  individual  summation 
against  KIDO  asks  for  a  conviction  against  him  on  the 
Counts  in  the  Indictment  referring  to  these  two  inci¬ 
dents.  The  prosecution  in  its  general  summation  of  the 

420 

Russian  phase  does  not.  KIDO's  testimony  on^t^ese 
points  is  contained  in  his  diary  and  affidavit. 

Perhaps  the  prosecution  failed  to  comment  on  the-  evidence 
of  these  incidents  in  connection  with  KIDO  in  its 
individual  summation  against  him  because  his  attitud 
against  war  is  clearly  expressed  in  his  diary  of  August 
(418.  T.  1200. 

419.  T.  18601-05.  _  .w,  nn 
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132.  In  his  diary  of  August  ^  193<,427 
among  other  events,  KIDO  records  that  when  General 
abb  was  asked  to  form  a  cabinet,  the  Bmperor  had  given 
General  ABE  three  instructions: 

"(1)  Bither  rotm  or  HATA  should  be  appointed 
7ar  Minister. 
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»(2)  Diplomatic  policy  should  follow  the 
line  of  cooperation  with  Britain  and  the  United  States. 

"(3)  Discretion  must  be  used  in  choosing 
the  Home  Minister  and  the  Justice  Minister  as  the  main¬ 
tenance  of  public  order  was  of  supreme  importance."428 

ABE  told  KONOYE  of  this,  and  as  KONOYE  was 
perplexed  as  to  what  to  do  he  asked  KIDO  for  his  opin¬ 
ion.  KIDO  was  no  longer  a  cabinet  minister  at  this 
time.  After  thinking  it  over,  KIDO  gave  KONOYE  his 
opinion  for  transmittal  to  General  ABE.  He  advised 
discretion  as  to  points  2  and  3,  and  on  the  basis  of 
his  experience  as  Chief  Secretary  to  the  Lord  Keeper  of 
the  Privy  Seal,  he  advised  KONOYE  on  the  procedure 
which  could  be  followed  to  have  either  UMEZU  or  HATA 
appointed  as  ’/ar  Minister  since  the  Emperor  had  expressed 
such  a  desire,  and  KIDO  thought  the  matter  should  be 
handled,  so  as  not  to  incur  trouble  to  the  Emperor. 

In  so  far  as  KIDO  was  concerned,  it  was  only  a  matter 
of  procedure.  The  prosecution's  interpretation  of 
KIDO's  advice  that  General  ABE  should  use  discretion 
as  to  points  2  and  3  as  meaning  with  respect  to  point 
2  "...  that  ABE  could  pay  just  as  much  or  as  little 
attention  to  it  as  he  thought  fit..."  is  extremely 

strained,  and  apparently  devised  to  suit  the  prosecu _ 

428 •  Aff*  par .~  124,  tr.  30,882^ 


L 


:  :  . 


&& m 


tion's  needs.  It  is  to  be  noted  that  th 

specifically  instructed  General  ABE  to  use 

tion,  that  is,  caution,  prudence,  care,  as 

and  there  can  be  no  doubt  but  that  KIDO  was 

word  in  the  same  sense  v/ith  respect  to  item 

prosecution  criticizes  KIDO  for  not  dealing 

subject  matter,  which  it  calls  "the  main  po 

in  his  diary  entry  when  he  testified.  The 

,  431 

shows  KIDO  did  deal  v/ith  it.  If  it  wac 


the  main 

point,  the  prosecution  did  not  deal  with  it  on  its 
cross-examination  of  KIDO 


It  cross-examined  him  . 
respecting  the  appointment  of  the  7ar  Minister,  apparent 
ly  considering  that  the  main  point,  and  KIDO  had  also 
dealt  with  this  in  his  affidavit. 


EVENTS  7HILE  KIDO  WAS  RETIRED,  AUGUST 
1939  -  JUNE  1,  1940.  A  NE*  PARTY 


1938,  KONOYE  discussed 


133.  On  September  8, 
with  KIDO  the  question  of  a  new  party  movement  which 
was  coming  to  the  fore.  The  evidence  shows  that  the 
Home  Ministry  had  prepared  a  plan  which  was  patterned 
In  many  points  after  the  German  Nazi  Party.  KIDO 
Dar'  JJ-16-  tr-  41,059 

^30 .  Par.  JJ-14  +•■«  at ’ncro  _ 
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discussed  this  with  !  orae  Minister  SUQETSUGU  and  Justice 
Minister  SKIONO.  KIDO  expressed  his  opinion  that  such 
a  party  leadership  would  be  impossible  in  Japan.  After 
several  meetings  a  draft  platform  and  declaration  of  the 
new  political  party  was  submitted  to  the  Prime  Minister 
on  October  17,  1938.  Vhen  another  conference  was  called, 
the  Horae  Office  plan  was  dropped,  and  instead  it  was 
decided  to  study  a  movement  for  a  national  organiza¬ 
tion  as  an  organ  for  conveying  the  wishes  of  the  ruling 
to  the  ruled  and  vice  versa.  On  November  15,  1938, 
another  conference  was  had  between  KIDO  and  the  afore¬ 
mentioned  minister,  but  the  cabinet  resigned  en  bloc 

432 

and  no  definite  plan  w as  worked  out. 

134.  After  the  outbreak  of  the  European  war 
the  question  again  came  to  the  fore  and  discussions 
were  being  held  by  the  Japanese  people  on  political 
reconstruction  and  concentration  of  political  power. 

Some  advocated  that  all  political  parties  should  be 
merged  into  a  new  one.  A  movement  started  to  have 
Prince  KONOYE  preside  over  the  new  political  party. 

Early  in  1940  KONOYE  began  to  consider  these  questions 
seriously,  but  paid  more  attention  to  the  movement  for 
national  reorganization  than  his  leadership  oT  a  new 
political  party.  It  was  his  opinion  that  he  could 
ijlL-AHh  par.  10c?1  tr.  30.86f>  -  30.862. - — 
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prevent  the  army  from  advancing  politically  by  concen¬ 
tration  and  establishment  of  political  power.  KIDO 
v/a?  opposed  to  the  one  state,  one  party  idea  as  before. 

In  view  of  the  fact  that  he  was  out  of  office  at  that 
time  he  stood  aloof  from  political  circles  and  he 
only  knew  what  was  happening  through  information 
brought  to  him  by  his  friends  from  time  to  time. 

Count  ARIMA  spoke  with  him  on  or  about  April  14,  1940 

’  433’ 

at  v/hich  time  the  movement  was  gathering  momentum. 

Upon  a  rumor  that  the  10NAI  Cabinet  was  resigning  and 

that  Prince  KONOYE  would  be  appointed  the  next  Premier, 

434 

IKEZAKI  called  on  KIDO  on  Hay  10,  1940.  As  the  diary 
entry  shows  KIDO  frankly  told  him  that  as  long  as  Prince 
KONOYE  remained  in  politics,  KIDO  would  assist  him  by 
playing  a  supporter's  role,  but  as  far  as  KIDO  himself 
was  concerned,  "T  had  no  intention  of  forming  any  other 
new  political  party."  On  the  other  hand,  Prince 
KONOYE,  who  had  found  it  difficult  as  Premier  of  his 
former  cabinet  in  carrying  out  his  policies  because  he 
had  no  political  party,  was  desirous  of  obtaining  the 
people's  backing  in  some  form  in  case  he  v/as  asked  to 
form  a  new  cabinet.  On  May  26,  1940,  Prince  KONOYE, 
Count  ARIMA,  and  KIDO  at  a  dinner  discussed  the  new 

HI'  iff*  Par-  130,  tr.  30,891  -  30,892 

4^'  and  errata  tr.  16,246 

435.  Aff.  par.  132,  tr.  30,893  _ _ _ _ 
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party  and  national  reorganization.  At  this  gather¬ 
ing  they  talked  about  the  union  of  political  parties, 

437  ’ 

but  not  of  "...  One  State,  One  Party."  KONOYE 
had  strongly  opposed  this  during  his  first  cabinet  and 
the  movement  had  stopped  at  that  time  as  the  result 
of  his  efforts.  As  shown  in  KIDO's  Diary  of  May  26, 
1940,  they  discussed  that  after  the  change  of  cabinet, 
consideration  should  be  given  to  the  formation  of  a 
new  party  when  the  movement  for  the  establishment  of 
it  was  commenced  by  the  political  parties  themselves. 
After  the  issuance  of  an  Imperial  ffandate  for  a  new 
cabinet,  they  stated  that  the  following  points  should 
be  considered: 

(1)  The  establishment  of  a  supreme  national 
defense  conference  between  the  chiefs  of  the  General 
Staff  of  both  the  army  and  the  navy,  the  Premier,  and 
the  ’7ar  and  Navy  Ministers. 

The  object  of  this  was  to  have  the  Premier 
take  charge  of  the  government  based  upon  the  backing 
of  a  new  political  party,  namely,  public  opinion. 

(2)  As  they  were  still  engaged  in  hostili¬ 
ties  with  China  they  believed  consideration  should  be 
given  to  the  army  and  navy  v/ishes  regarding  f inane  , 
national  defense  and  foreign  affairs,  as  is 


-A-36.  rx,— 2?75  ond  errata^ — tr .  l6, 0491- 
437.  Aff.  par.  133,  tr.  30, C94 
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the  diary,  and  dissolution  of  all  political  parties 
should  be  requested.  They  also  suggested  that  con¬ 
sideration  be  given  to  the  composition  of  the  cabinet 
of  the  Premier,  the  7ar  Minister,  the  Navy  Minister, 
and  according  to  circumstances,  two  or  three  members 
of  the  cabinet;  for  instance,  the  Minister  of  Foreign 
Affairs,  etc.,  should  be  appointed.  The  remainder  of 
the  cabinet  to  be  selected  from  the  most  able  members 
of  the  new  party.  KIDO  was  not  cross-examined  on  this. 

115.  ’’heri  he  was  appointed  the  Lord  Keeper 
of  the  Privy  Seal,  he  v/as  requested  by  IKEZAKI  to 
refuse  the  office  of  Lord  Keeper  of  the  Privy  Seal  because 
of  the  importance  of  the  role  KIDO  could  take  in  the 

new  party.  KIDO  refused  him,  as  shown  in  his  diary  of 
438 

June  1,  1940.  There  is  no  evidence  in  the  case  that 
KIDO  had  anything  whatsoever  to  do  with  that  new  party 
or  any  other  party  thereafter. 

XII 

EVENTS  ,,rHILE  KIDO  7AS  LORD  KEEPER  OF  THE 
PRIVy  £PAL  FRO!’  JUNE  1,  1940  -  NOVEMBER  1945 

( a )  Duties  of  the  Lord  Keeper  of  the  Privy 

Seal. 

136.  In  considering  the  position  and  duties 
126.  Ex.  2?76  and  errata  tr.  16,248 


—  _ 


of  ‘he  Lore  . . -  -ivy  Seal  attention  BU5t  be 

PP14 'first  ond  foremost  to  the  feet  that  the  office  of 
the  Lord  Keeper  of  the  Privy  Seal  ls  aet  up  ^  ^ 

visions  of  the  law  governing  it  as  part  of  the  Institu¬ 
tions  of  the  imperial  Court  -  not  the  cabinet  (government 
nor  the  Supreme  Command.  it  is  the  essence  and  tra- 
dition  of  Japanese  politics  to  draw  a  clear  line  of 
demarcation  between  the  government  and  the  Imperial 
Court.  Simultaneously  with  the  promulgation  of  the 
law  governing  the  organization  of  the  cabinet  in  1885?41 
it  was  stipulated  that  the  Imperial  Household  Department 
be  established  outside  the  cabinet  and  that  all  court 
affairs  be  under  the  jurisdiction  of  the  Minister  of 
the  Imperial  Household,  who  was  to  be  held  responsible 

for  advising  the  Emperor  on  all  affairs  relating  to 

442 

the  Imperial  Family.  The  office  of  Minister  of  the 
Imperial  Household  sounds  like  the  office  of  a  Minister 
of  State,  but  in  reality  there  is  a  vast  difference. 

As  the  evidence  of  the  various  laws  show,  all  officials 
of  the  Imperial  Household  Department  are  regulated  by 
entirely  different  legal  provisions  in  their  treatment, 
appointment,  and  retirement  from  those  regulating  the 

44o!  Ibid674  ’  675i  e5'-  95’  tr’  17,535,  17,537 
44l!  Tr.  674 

442.  Ex.  94.  tr*.  i  n  OE 


Ordinal  - -  t^usauon  of  the  office  of 

the  Lord  Keeper  of  the  Privy  saal  Vias  prolnulgat£!d  _443 

It  it  pwt  of  the  various  institutions  of  the  Inperioi 

Court. 

132.  Article  I  Of  this  law  stipulates  that 
the  office  of  the  Lord  Keeper  of  the  Privy  Seal  shall 
take  charge  of  the  privy  and  state  seals  and  conduct 

affairs  relating  to  Imperial  rescripts,  messages, 

,  444 

speeches,  and  correspondence  of  the  Imperial  Court. 

445 

Article  II  stipulates  that  the  Lord  Keeper  of  the 
Privy  Fcal  shall  he  personally  appointed  by  the  Emperor 
and  shall  assist  the  Emperor,  constantly  presiding  over 
the  office  of  the  Lord  Keeper  of  the  Privy  Seal. 

138.  The  question  may  well  be  asked  why  a 
court  official  of  the  rank  and  prestige  of  the  Lord 
Keeper  of  the  Frivy  Feel  was  appointed,  especially 
since  he  enjoyed  no  actual  powers  corresponding  to  his 
high  rank.  The  answer  to  this  question  is  found  in 
the  Japanese  idea  about  the  seal.  As  it  is  well  known, 
the  time-honored  custom  of  the  Japanese  people  is  to 
create,  modify  or  cancel  their  rights  and  obligations 
with  impressions  of  their  seals.  The  office  of  the 

i2:  Si,95’ tr- 17’535’ 17>537 
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sot  «p  ‘o  tad 

dicPlty  of  taking  custody  of  tho  privy  „nd  ,Wt  sools 
m-  There  could  bc.  no  ?rosser  thnn  ’ 

to  (jontend  that  the  office  of  the  lord  Keeper  of  the 

Privy  keel  compares  to  -he  British  Lord  Privy  seel. 

The  latter  is  a  member  of  the  cabinet,  resigns  with  It, 

and  shares  a  responsibility  with  it,  but  the  lord 

Keeper  of  the  Privy  Seal  In  Japan  ls  not  a  matef  Qf 

the  cabinet  but  a  more  court  official  446  „ 

re  does  not 

chare  responsibility  with  the  cabinet  nor  does  he  resign 
with  the  cabinet.  FIs  position  wight  be  compared  to 
that  of  Ponsoby  -ho  during  tho  Victorian  Sro  was  appoint, 
ed  private  secretary  by  Aueen  Victoria  and  she  sought 
his  views  upon  important  occasions. 

!££.*  Appendix  T.  to  the  Indictment  describes 
Kirquis  KIDO  cs  "chief  confidential  advisor  to  the 
rmperor."  it  would  be  c  mistake  to  say  that  that 
characterization  means  that  KIDO  was  responsible  for 

^he  final  °nd  decisive  nrtviro  to  thn  ^mTHbrnr  on  the 


L 


Lord  Keeper  of  the-  Privy  Rc:il  was  set  up  to  add  to  the 
dignity  of  taking  custody  of  the  privy  and  state  seals. 

139.  There  could  be  no  grosser  mistake  than 

to  qontend  that  the  office  of  the  Lord  Keeper  of  the 

Privy  Real  compares  to  the  British  Lord  Privy  Seal. 

The  latter  is  a  member*  of  the  cabinet,  resigns  with  it, 

and  shares  a  responsibility  v/ith  it,  but  the  Lord 

Keeper  of  the  Privy  Seal  in  Japan  is  not  a  member  of 

446 

the  cabinet  but  a  mere  court  official.  Be  does  not 
share  responsibility  with  the  cabinet,  nor  does  he  resign 
with  the  cabinet.  His  position  might  be  compared  to 
that  of  Ponsoby  who  during  the  Victorian  Era  was  appoint' 
ed  private  secretary  by  Oueen  Victoria  and  she  sought 
his  views  upon  important,  occasions. 

140.  Appendix  E  to  the  Indictment  describes 
Marquis  KIDO  as  "chief  confidential  advisor  to  the 
^mperor."  It  would  be  a  mistake  to  say  that  that 
characterization  means  that  KIDO  was  responsible  for 
the  final  ^nd  decisive  advice  to  the  Emperor  on  the 
conduct  of  state  affairs  requiring  Imperial  sanction, 

44' 

including  both  home  and  foreign  politics  and  diplomacy. 

448 

An  impartial  survey  of  the  Japanese  constitution 

and  its  political  composition  reveals  that  the  ?finisters 

446.  Fy.  95  art,  IT  tr  17  ^16 

p«.  tr;-’4l'665;  8ff.  P«*.  tr‘  30,925- 

448.  Ex.  68,  tr.  17.41 
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0f  <vtete  are  responsible  for  advising  the  Emperor  on 
the  conduct  of  state  affairs  in  general  under  the 
provisions  of  the  constitution,  Article  LV:  the  Chief 
of  Staff  of  the  army  and  the  Chief  of  Staff  of  the 
navy,  respectively,  advise  the  Emperor  on  the  con¬ 
duct  of  military  and  naval  affairs  by  virtue  of  the 
army  and  navy  General  staff  regulations;  '  and  the 
Minister  of  the  Imperial  Household  Department  is 
responsible  for  advising  the  ^mperor  on  the  conduct 
of  court  affairs  under  provisions  of  the  law  govern¬ 
ing  the  organization  of  the  Imperial  Household  Department 
The  question  might  then  well  be  posed:  "Tiat  is  meant 
bv  the  "FOHITSU"  or  assistance  of  the  Lord  Keeper  of 

the  Trivy  Seal  to  the  Emperor? 

141.  The  law  and  responsibility  for  advising 

the  Emperor  on  conduct  of  state  and  court  affairs 
and  matters  of  supreme  command  is  clearly  fixed,  but 
responsibility  of  the  Lord  Keeper  of  bhe^Privy  seal  for 
assisting  the  Emperor  does  not  appear.  Tbe  evidence 
clearly  shows  that  the  Minister  of  State  is  responsible 
to  advise  the  Emperor  In  connection  with  the  conduct 
of  state  affairs  on  the  propriety  or  otherwise  of 
committing  some  action,  and  requests  Fis  !aje~ty 


4l5C 


approve  his  advice. 


452 


_ _ ..  The  Minister  of  State  does  not 

449.  Ex.  78, ox. 79, tr. 684,17, 509,  17ijj£leX'3336’tr'3°’  — ' 
-450.  Ex.  94, Alt.  11,  tr.  17, 

■-  -  17,536  ■ 


451.  rx.  95,  Art.  11,  tr.  17,536  ,  ,B1  35,332 

452.  Ex. 68,  Art.  LV,’tr.l7,^5i  tr.36,3»l. 
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<-dvlce  the  Throne  for  more  information, 
cubmit  hi*e  -Q 

Thus  the  assistance  of  the  Lord  Keeper  of  the  Privy 
Seel  is  entirely  different  from  the  advice  of  the 
finis ter  of  State.  Tn  his  conduct  of  state  affairs 
the  rmperor  commits  some  actions.  For  that  purpose  His 
Majesty  must  be  possessed  of  a  correct  Judgment  on  his 
attitude  toward  his  actions .  It  is  the  duty  of  the 
Lord  Keeper  of  the  Privy  deal  to  assist  the  Fmperor 
in  the  proper  way  to  his  Judgment,  so^as  to  help  His 
-ajesty  perfect  his  Imperial  virtues.  It  is  not  a 
question  of  whether  it  will  have  any  bearing  on  the 
conduct  of  state  affairs,  hut  it  is  the  question  on 
what  subject  to  advise  the  *mporor  in  connection  with 

454 

state  affairs. 

142.  The  aide-de-camp  system  set  up  in 
accordance  with  the  lav-  has  particular  significance 
in  considering  the  office  of  the  Lord  deeper  of  th 

rrivy  Peal.  The  aide-de-carops  v/ere  very  close  to  the 

^•55  4-Vmt  a®  far  as  military 

Emperor.  The  evidence  is  that  a. 

end  naval  affair?  are  concerned,  the  army  <-nd  ^ 

made  appeals  and  submitted  report?  and  repl  456 

v,  thoir  aide -de -camps, 
^mporor  either  directly  or  through  tne 
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453.  Tr.  35,799 

454.  Tr.  36,511 

455.  Tr.  673,  674  674 

456.  Aff.  par.  144,  tr.  3C,901>  tr*  ' 
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The  Lord  Keeper  of  the  Privy  Heal  had  nothing  to  do 
with  their  appeal?  or  reports  to  the  throne.  All 
officials  of  the  office  of  the  aide-de-camps  to  the 
Hmperor  were  under  the  jurisdiction  of  the  ’Var  and  Navy 
Ministers,  having  nothing  to  do  with  the  Minister  of 
the  Imperial  Household  Department.  Thus,  the  army  . 
and  navy  having  direct  access  to  the  Hnperor  was  en¬ 
tirely  unrelated  to  the  office  of  the  Lord  Keeper  of 
457 

the  Privy  Peal.  The  report  of  the  Lord  Keeper  of 
the  Privy  Seal  to  the  T'mperor  is  called  "gonjo"  in 
Japanese,  while  that  of  the  Minister  of  Ptate  to  the 

I 

throne  is  called  "so jo"  or  "joso,"  as  appears  in  Japan- 

458 

ese  in  the  original  KIDO  Diary. 

143 .  In  characterizing  KIDO  as  "chief  con- 

459 

fidential  advisor  to  the  Hmperor"  the  prosecution 

overlooks  its  own  evidence.  The  Imperial  Ordinance 

relatinp  to  the  organization  of  the  office  of  the 

Lord  Keeper  of  the  Privy  Seal  contains  the  words  "Joji 

460 

Fohitsu"  in  describing  the  duties  of  the  Lord  Keeper. 
This  has  been  properly  translated  as  set  forth  in  the 
exhibit  "he  shall  ’regularly  assist1  the  ^"roperor . . . 
Article  II,  which  provides  "Joji  Fohitsu,"  lacks  such 
word  as  "responsibility."  The  Imperial  Ordinance 
457.  Tr.  36.511 

4^q‘  t^H34  ?s  cor*  LanS>  Sec*  tr*  10,668 

^l^ndlctjnent,  Appendix  _ _ 
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2  Serial  Household  In  defininp  the  ^  °f  th® 

3  °f  the  ;,lnUtTy  °f  »•  Serial  S^T**1*^ 

4  t0rth  9S  "foMtsU,"  which  ha;!  *°U 

5  translated  In  that  exhibit  where  it'°  been  Pr°Perly 

4  ''inister  °f  «-  Ho«aehoW  „:::;;vhat  the 

7  sible  for  assistance-  to  the  Kcoeror  .  Th  * 

8  ,,f,0hltau''  a™  its  translation  of  re  ' 

9  adVl°e  3180  applia-'  *0  the  Wniaters^TsTt1^ 

I  :-  tMSlt  1SqUUe  a~  that  "the  differ 

the  functions  of  these  official*  ,  '  ^  ln 

“  tba  tba‘  the  lord  Keeper  -  s  "assistance  ^  ^  ‘° 

I  -  the  „Peror  only  for  hts  lnfornau  4r  °*™ 

belnp  entirely  atm,  .  ’  the  ^Peror 

15  the  Minister  of  St  ^  ad°Pt  “  ^  n0t’  wheraaa 

16  Household  were  r  1  "  ^  ^  '  ,lnlSter  °f  the  IlnParial 

17  From  this  lt  ’  ‘P0nslble  for  the  advice  they  gave.464 

:k-  ;yr~s  that  -  — * 

lo  K-ortsnot  advice  buT(  ^  ^  tha 

C  but  an  explanation. 

22  Privy  Seal’^lc.hAn0theI’  '5Ut'V  °f  the  l0rd  Keeper  of  tha 

«K  the  appointment ^f  CUSt°” 

23  duty  original  dev  3  ”eW  Prl,,la  mnisteT-  Thls 
25  »6l  iv  n  '  GV°lved  on  the  Genro,  or  Rider  States- 

iff  >:  94  ’  £•  17,535 
feiL-  tff.  4’tri-17.535 


nen.  The  time  came,  however,  when  there  was  only  one 

surviving  Genro,  Prince  SAIOEJI,  As  he  advanced  in 

age  he  declined  to  submit  his.  views  to  the  throne  on 

that  ground,  and  as  shown,  it  became  customary  for  the 

Emperor  to  order  the  Lord  Keeper  of  the  Privy  Seal  to 

consult  with  the  Senior  r-tatesmen,  as  distinguished  from 

the  "Genro,"  or  Elder  Statesmen,  and  to  submit  recommen- 

466 

dations  to  the  throne.  'Then  a  change  occurred  the 

Emperor  commanded  the  Lord  Keeper  of  the  Privy  Seal 

to  recommend  a  suitable  candidate  for  the  succeeding 

prime  minister,  "...  after  consultation  with  the 

467 

Elder  Statesmen."  It  naturally  follows,  the  Lord 

Keener  of  the  Privy  Seal  was  not  in  a  position  to 

/ 

recommend  a  candidate  of  his  own  choice  to  the  Emperor 
in  case  the  candidate  v/as  opposed  by  all  the  Senior 
Statesmen.  If  a  majority  of  the  f,.enior  Statesmen  raised 
an  objection  to  the  candidate  of  his  choice,  the  Lord 
Keeper  could  not  recommend  the  candidate  to  the  Emperor, 
because  it  is  clear  that  the  Imperial  Command  signified 
that  due  consideration  should  be  paid  to  the  views  of 
all  the  Senior  Statesmen  or  their  majority  views. 

466.  Ibid Aff .  par.-8,-tr.  30,724,  Diary  fP**  £3,19*1  *• 

46 7.  Ex.  532,  tr. 6244-6248;  e*.  1277,  tr.  11,372, 

•  ex  .'*1282,  tr.  11,388  '  x  m 

468.  Ex.  532,  tr.  624^-6256;  ex.  1117,  tr*  l°»lj 

•  as  cor.  Lang.  Sec.  tr.  10,667;  ex.  a- 

cor.  Lang.  Sec.  tr.  11,142 _ _ 
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Ul-  In  discussing  KIDO^and  the  duties  of 
the  Lord  Keeper  of  the  Privy  Seal  the  prosecution 


advances  the  theory  that  "as  Lord  Keeper  he  developed  a 

new  function,  that  of  advising  the  Emperor  on  thp 

470 

choice  of  every  new  Premier."  This  contention  is 

conclusively  refuted  by  KIDO's  testimony  and  hi«  diarv 
471  y 

entries.  The  prosecution  says  that  the  discussions 

KIDO  liad  with  SAIONJI  in  1932  "merely  show  a  desire 

on  the  part  of  SAIONJI,  owing  to  his  advancing  years, 

to  have  the  assistance  of  the  Senior  Statesmen  in  eyer- 

472 

cising  this  function..."  Compare  this  with  the  diary 
entry.  In  KIDO's  Diary  of  August  26,  1932,  KIDO  reports 
a  talk  he  had  with  the  Lord  Keeper  as  follows: 

"He  said  when  he  visited  Gotemba  the  other 
day,  Prince  SAIONJI  wished  in  the  future  the  Cmperor's 
inquiries  as  to  a  new  premier  be  addressed  not  to  the 
Genro  alone  but  to  a  conference  of  Senior  Statesmen 


which  the  Lord  Keeper  shall  call  and  after  deliberation 


473 

11 


the  Lord  Keeper  shall  submit  an  answer  to  the  Emperor 
In  its  resume  the  prosecution  overlooked  Prince  SAIONJI' s 
inclusion  of  the  Lord  Keeper. 

[£?•  £»•  «-U,  tr.  4iy058 ; •.Pafv JJ-17V  -trt41 , 059 

7l‘  jfP  J  20’  tr-  par.  JJ-24,  tr-41>^4 

71  •  tr %?W0-46'  tr-  30,785-30,793!  P»r.  127, 

H-  30,886s  par.  145,  tr.  30,901!  ex-  2273  • 

>72.  Pa?  yjj°?n  1?’  W39’  tr-  l6'242 
,.4-s  JJ-20.  tr.  41.062 

tZ3-  Att.  paXj.,  42.  n<»n’,  s,T  of,T-lSM - 


146.  A  draft  of  procedure  to  be  used  i„ 
connection  with  the  Senior  Statesmen's  Conference 
prepared  by  KIDO  at  the  request  of  the  lord  Keeper  of 
the  Privy^eal  Is  sot  forth  In  hi,  diary  of  September 
16,  1932  and  December  15,  1932.  In  order  to  nake 

the  meeting  more  democratic  KIDO  had  Included  a  provision 
In  the  draft  that  the  President  of  the  House  of  Peers 
and  of  the  House  of  Representatives  should  be  Included 
among  the  Senior  statesmen.  Mr.  ICKIKI,  the  Minister 
of  the  Imperial  Household,  objected  to  this  and  It  was 
stricken. 

14_2*  KIDO  testified  that  the  procedure  used 
by  him  for  the  appointment  of  a  new  prime  minister  was 
the  same  as  that  "...  used  by  my  predecessor,  Lord  Keeper 
YUAfA  except,  that  the  Senior  statesmen  were  to  be  con- 
suited  as  a  body  and  not  individually  and  separately." 

The  prosecution  claims  that  there  is  no  evidence  that 
the  Lord  Keeper  was  to  play  any  part  except  perhaps  that 
of  a  convener  in  connection  with  the  fenior  statesmens' 
Conferences  before  KIDO  became  Lord  Keeper.  There  is 
evidence,  because,  as  shovin,  KIDO  so  testified.  In 
its  next  sentence  the  prosecution  impliedly  admits  that 

475’  Aff*  Par*  4?’  tr*  30,790 

476.*  ibid  Par*  46’  tr*  30,791  -  30,792 

*77,  Aff*  Par-  145,  tr.  30,902  _ _ I 
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KIDO  so  testified  but  claims  that  there  „ 

Rre  no  corrobora¬ 
tive  evidence  that  KIDO's  predecessor  hna  , 

478  Uttl-essor  had  adopted 

a  somewhat  similar  method."  The  prosecuUon  ^ 
overlooked  its  own  evidence,  which  disproves  its  argu¬ 
ment.  In  setting  forth  the  duties  of  the  Lord  Keeper 
of  the  Privy  <?eal,  the  prosecution  has  admitted; 

"Wis  most  important  function  in  late  years 
has  been  that  of  recommending  to  the  Emperor  a  successor 
premier  upon  the  resignation  of  a  cabinet,  in  prior 
years  his  sole  function  in  this  regard  was  to  transmit 
the  decision  of  the  Elder  statesmen  or  Genro  to  the 
Emperor.  In  1935,  as  Prince  SAIOMJI  grew  older,  upon 
resignation  of  the  HAYAEHI  Cabinet  the  Lord  Keeper  him¬ 
self  was  asked  to  and  did  himself  make  the  recommenda¬ 
tion  after  consultation  with  SAIONJI.  This  precedent 

m  followed  until  .Tannery,  iQAQ.  when  the  Lord  Keeper 

/ 

first  determined  upon  the  successor  premier  after  con¬ 
sultation  *;;  1 1. h  the  individual  ex-premiers  and  there- 
£££gIL2btained  SATON.TT'c  »i479 

Thus  the  procedure  testified  to  by  KIDO  was  followed 
by  his  Predecessor  YU  AT  A  in  the  selection  of  YONAI  as 
Premier  on  January  19,  1940. 

If  there  was  doubt  in  the  prosecution's 


479'  Trr*Aolr“20z  tr*  4] 

Tr-  675  -  676 


r,T: 


mind  on  mis  fact,  it  had  an  opnort*^  to  either 
corroborate  or  contradict  it. 

142.  then  the  affidavit  of  ^ 
who  was  former  Lord  Keeper  of  the  Pr^  ^  wqc 

offered  in  evidence  the  prosecution  objected  to  it  and 
particularly  that  part  on  the  " • ..  procedure  on  the 
appointment  of  a  new  premier. . .  The  objection 
to  the  entire  affidavit  was  sustained.  If  the  prose¬ 
cution  had  the  slightest  doubt,  would  it  not  have  been 
fairer  to  permit  this  affidavit  in  evidence,  cross- 
examine  Count  I'AKINO,  and  be  of  assistance  to  the  Tri¬ 
bunal  instead  of  waiting  until  s  urination  to  raise  its 
argument?  The  decision  on  the  affidavit  of  Count 
MAKINO  discouraged  the  offering  of  further  corrobora¬ 
tive  evidence  on  KIDO's  behalf.  The  prosecution  even 
took  an  unheard  of  measure  in  objectinf  to  evidence  in 
mitigation,  and  continued  to  >do  so  even  after  it  was 
pointed  mt  that  such  objections  were mprecedented. 

new  func- 


149-a.  'even  if  KIDO  did  develops 
tion  of  advising  the  emperor  on  the  choic®  < 
new  premier,  although  this  is  flatly  f*1*1 
crime  alleged  in  the  indictment  does  tMt  apP1;' 

not  take  it  upon  himself  to  recommend  »freBl 6 r 
480.  Tr.  31,617  I  j 
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mind  on  ltd?  fact,  it  had  an  opportunity  to  either 
corroborate  or  contradict  it. 

149.  ’-Wien  the  affidavit  of  Count  LIAKINO, 
who  was  former  Lord  Keeper  of  the  Privy  Peal,  was 
offered  in  evidence  the  prosecution  objected  to  it  and 
particularly  that  part  on  the  ”...  procedure  on  the 
appointment  of  a  new  premier..."  The  objection 
to  the  entire  affidavit  was  sustained.  If  the  prose¬ 
cution  had  the  slightest  doubt,  would  it  not  have  been 
fairer  to  permit  this  affidavit  in  evidence,  cross- 
examine  Count  I'AKINO,  and  be  of  assistance  to  the  Tri¬ 
bunal  instead  of  waiting  until  summation  to  raise  its 
argument?  The  decision  on  the  affidavit  of  Count 
MAKINO  discouraged  the  offering  of  further  corrobora¬ 
tive  evidence  on  KIDO's  behalf.  The  prosecution  even 
took  an  unheard  of  measure  in  objecting  to  evidence  in 
mitigation,  and  continued  to >do  so  even  after  it  was 
|  pointed  c.’it  that  such  objections  were  unprecedented. 

149-a.  'Hven  if  KIDO  did  develop  a  new  func¬ 
tion  of  advising  the  Kmperor  on  the  choice  of  each 
new  premier,  although  this  is  flatly  denied,  to  what 
crime  alleged  in  the  indictment  does  that  apply?  He  did 
not  take  it  upon  himself  to  recommend  a  premier.  He 
480.  Tr.  31,617 
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wes  definitely  opposed  to  that.  He  is  even  criti¬ 
cized  by  the  prosecution  for  the  one  instance  during 
the  extremely  critical  time  of  April  5,  1945,  v/hen  he 
sought  advice  of  more  people  (army,  r.avy  ministers, 
and  the  chiefs  of  staff)  before  the  conferences  with 
the  President  of  the  Privy  Council  and  the  Senior 
Statesmen.  If  KIDO  had  not  consulted  the  President  of 
the  Privy  Council  and  the  Senior  statesmen,  or  if  he 
had  consulted  them  and  disregarded  their  opinions  and 
gave  his  o:  n  recommendation,  it  would  seem  that  the 
prosecution  then  would  hove  something  about  which  to 
complain.  The  prosecution  does  not  suggest  that  KIDO 
ever  misinformed  the  Senior  Statesmen  or  concealed  any 
facts  from  them  or  ever  misrepresented  any  fact  to  them. 
Obviously  not,  because  he  never  did.  ’That  other  pro¬ 
cedure  than  that  which  was  used  would  have  been  logical? 
If  there  had  been  anything  morally,  politically,  ethi¬ 
cally  or  criminally  wrong  with  KIDO's  actions  in  the 
procedure  used  or  in  the  statements  he  made  in  the  con¬ 
ferences  v/ith  the  Pen  ion  Statesmen,  the  prosecution 

never  proved  it  from  the  Senior  Statesmen  themselves. 

482 

A  number  of  them  appeared  on  the  witness  stand.  -e 
may  assume  the  prosecution  did  not  ask  them,  because 

481.  Diary  Dec.  15,  1932,  Aff.  par.  46,  tr.  30,791 

482.  YON  A I ,  SATSUKI,  OK  ADA ,  TO  JO _ 


v> 


FIDO  had  done  nothing  v.rong 


Any  argument  that  FIDO 

secured  more  power  for  himself  would  be  ridiculous  in 

face  of  the  fact  that  the  recommendations  of  the  Senior 

Statesmen  were  always  taken  by  FIDO  and  reported  to  the 
483 

throne.  Tt  was  not  solely  FIDO's  opinion.  A  study 

of  each  of  the  Senior  Statesmen's  Conferences  reveals 

comprehensive  discussions  by  the  Senior  Statesmen  and 

484 

decisions  based  on  logical  reasoning 
not  rubber-stamp  yes-men  for  FIDO. 


•  These  men  were 
If  they  had  been, 
the  prosecution  would  have  seized  upon  this  point,  and 
rig} tly  so.  The  fact  that  thev  were  not  shows  how  un¬ 
important  FIDO  really  was.  It  showed  he  had  very  little 
influence,  let  alone  any  powerful  influence.  They  were 
leaders  and  former  premiers  of  Japan. 

A£0*  In  the  summation  offered  to  the  Tribunal 
on  behalf  of  UASHIMOTO 


,  Fingoro,  one  of  the  accused 
rrince  SAIONJI,  Count  .UAICUfO,  the  Senior  Statesmen, 
FOKOYF,  FIDO,  SUZUKI,  PKIGWITPU,  SKIRATORI,  INUKAI 
ARI’IA,  SAKAI,  and  OK ABU  ere  represented  as  controll 
politics  in  Japan,  y»ith  several  of  them  at  various 
times  forming  the  nucleus  of  power.  No  mention,  hoi 

484*  me‘  A£f;  par*  216’  tr*  31,018 

484.  Diary  July  17,  1940,  ex.  ^2.  tr.  6249. 

Diary  July  17,  1941,  ex.  1117,  tr.  10,667 
0ct*  19;  1941  ^  ey-  1194?  tr-  I1*1*?; 
nvff.  Par-  tr.  30,991  -  31,018 
Dary  July  17,  1944,  ex.  1297.  tr.  11,372 
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ever,  is  made  of  the  most  important  fact  of  the  power¬ 
ful  influence  of  the  army  chiefs  of  staff  and  army 
politicians  who  could  make  and  break  cabinets  by  hav¬ 
ing  the  ’far  Minister  resign  or  by  refusing  to  appoint 
a  new  ’7ar  .Minister.  Also  overlooked  is  the  fact  that 
of  the  17  cabinets  from  TANAKA  in  1927  to  FUZUKI  in 
194?  nine  of  the  premiers  were  of  the  fighting  ser¬ 
vices.  These  facts  amply  demonstrate  that  neither  KIDO 
nor  any  other  civilian  controlled  politics  in  Japan. 

ill.  It  is  interesting  to  note  that  this 

summation  criticizes  KIDO's  efforts  in  conlunction  with 

485 

the  Senior  Statesmen.  Although  counsel  for  HASH IMOTO 

correctly  states  that  after  the  death  of  Prince  SAIONJI 

and  the  retirement  of  Count  MAKINO,  the  choice  of  a  new 

premier  was  decided  upon  by  the  Senior  Statesmen  and 

that  their  decision  was  then  recommended  to  the  throne 
486 

sy  KIDO;  on  the  neyt  page  he  states  that  KIDO's  ad¬ 
vice  alone  decided  the  succeeding  Prime  Ministers  upon 
the  collapse  of  the  Third  KONOYE  Cabinet,  which  of 
course  is  wholly  inaccurate. 

152.  Likewise  the  statement  made  on  behalf  of 
.fATKIMOTO,  an  army  man,  that  KIDO  and  KONOYE  interfered 

‘•85.  HA°HIMOTO  Summation  p.  12 
-86.  »  "  p.  1 i 
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in  the  choice  of  a  -Tar  Minister  at  the  time  of  the  fall 
of  the  HIRANUHA  Cabinet  is  not  only  remarkable  but  in¬ 
accurate  as  heretofore  shown.  Ihe  balenoe  of  tho 
summation  insofar  os  it  theorizes  with  respect  to  KIDO's 
action  is,  we  submit,  not  compatible  with  the  facts. 

Nc-ed  we  remind  the  Tribunal  that' the  evidence  in  KIDO's 
case  showing  his  fight  against  the  military  obtaining 
political  power  in  Japan  is  forcefully  demonstrated 
by  the  criticism  directed  against  KIDO  in  the  aforesaid 
summation. 

I  night  soy,  your  Honors,  that  if  is  paradoxi¬ 
cal  that  the  tv.o  men  are  in  the  some  box. 

153,.  KONOYE  in  his  memoirs  accurately  por¬ 
trayed  the  effect  of  the  militarists'  pressure  in 

politics,  which  curbed  the  Premier's  efforts,  when  he 
488 

said: 

"Recently  Premier  TOJO  spoke  to  the  Lord 
Keeper  of  the  Privy  Seal  KIDO,  and  sympathetically, 
that  now  that  he  had  become  Premier  he  understood  for 
the  first  time  how  difficult  it  was  for  the  previous 
premiers  to  do  things,  and  that  he  himself  would  to  the 
very  end  proceed  with  a  duplication  of  posts;  to  this 
I  understand  the  Lord  Keeper  of  the  Privy  Seal,  KIDO, 

III'  5lfra^E-  no-111 

488.  Ex.  2865,  tr.  25,671,  25,672  _ 
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replied  that  that  was  not  the  firiTtiSTthat 
one  had  said  this,  that  it  had  been  exactly  the  same 
from  the  time  of  the  first  KONOYB  Cabinet,  and  that, 
late  thouph  it  may  be,  to  have  the  army  realize  this 
point  was  fine." 

TF?  TREPIDANT:  '?e  will  adjourn  until  half- 
past  nine  Fonday  morning. 

(thereupon,  at  1600,  an  adjourn¬ 
ment  v/as  taken  until  Fonday,  5  April  1948, 
at  0930.) 


